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[April 9, 1956] 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


NECHES BUTANE PRODUCTS COMPANY, 
Port Neches, Texas : | 
Plaintiff, : CIVIL ACTION 
NO. 1463-56 
vs. : 
FEDERAL FACILITIES CORPORATION, 
Defendant. 


PLAINTIFF'S ORIGINAL COMPLAINT 
[Reimbursement for Insurance] __ 


NOW COMES Neches Butane Products Company, plaintiff in the 
above entitled and numbered cause, complaining of Federal Facilities 
Corporation, defendant herein, and for cause of action alleges: 


1. | 
That plaintiff is a corporation duly organized and existing under 
the laws of the State of Delaware, and has a permit to do business in the 
State of Texas, with its office and principal place of business being lo- 
cated in the City of Port Neches, Jefferson County, Texas; that defendant 
is a corporation created on the 30th day of June, 1954, by the Secretary 
of the Treasury of the United States of America, pursuant to Executive 
Order 10539, dated June 22, 1954, which Order was issued under the 
Authority of Section 10 of the Rubber Act of 1948, U.S.C.A., Sec. 
1929; that defendant's principal office is in the District of Columbia, pur- 
suant to Section 4 of its Charter; and that the matter in controversy 
herein exceeds the sum of Three Thousand and No/ 100 Dollars ($3, 000. 00), 
exclusive of interest and costs. 
2. : 
That this action is being brought pursuant to ‘the Rubber Act of 
1948 (50 U.S.C.A. Section 1929 (c)), which provides in part: 
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", , . . Any such corporation shall be authorized to sue and be a 

sued;... * 
and Section 5 of the Charter of Federal Facilities Corporation which pro- ~ 
vides: 

"The corporation shall have power: y 

aa oe fe © | é 

"(d) To sue and be sued, to complain and to defend, in any court 

of competent jurisdiction, State or Federal." ‘ 


3. “ 
That on May 15, 1942, plaintiff entered into an Operating Agree- 
ment with Rubber Reserve Company, a corporation created by the Re- 
construction Finance Corporation pursuant to Section 5(d) of the Recon- 
struction Finance Corporation Act, as amended, wherein plaintiff agreed 
to operate a butadiene plant at Port Neches, Texas, and to produce 
butadiene for the account of Rubber Reserve Company, and Rubber Re- 
serve Company agreed to reimburse plaintiff for plaintiff's costs of such 
operation and production, but without any management fee, compensa- 
tion or profit to be received by plaintiff, for producing such buta- 
diene, as it was the expressed intention of the parties that the operation 
of the plant and the production of butadiene by plaintiff was to be ona 
"non-profit and no loss" basis to it; that in Section 4 of said Agreement, 
plaintiff's "costs" were defined as follows: 
". .. . all expenditures made and all costs, expenses, losses 
and liabilities of whatsoever kind or character incurred by Con- 
tractor [ plaintiff] in connection with or incidental to the occupancy, 
management, operation, repair and maintenance of the Plant, the 
storing, handling, and processing of stocks, the manufacture and 
production of butadiene, the furnishing of services, the prepara- 
tion of the Plant for such manufacture and production and the train- 
ing of personnel for the operation thereof, .... 


"Payment of any extra compensation or discontinuance wages and 
any expenditures pursuant to the maintenance of welfare or other 
plans for the benefit of employees of Contractor shall be included 
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as a part of Contractor's ‘costs’ hereunder only in so far as such 

payments or expenditures are consistent with employee-relation 

policies prevailing in the area in which the Plant is located, or 
are incurred pursuant to an agreement made as a result of col- 
lective bargaining with representatives of Contractor's employees, 
or are expressly authorized in writing by Reserve." 

4, | 

That as an inducement to plaintiff to enter into the Agreement re- 
ferred to in Paragraph 3 above, Reconstruction Finance Corporation 
guaranteed the full and complete performance of all terms and condi- 
tions of said Agreement on the part of Rubber Reserve Company and 

4 thereby became liable for the performance by Rubber Reserve 
Company of all terms and conditions of said Agreement, said Guaranty 
Agreement having been dated May 22, 1942; that thereafter Reconstruc- 
tion Finance Corporation took over and succeeded Rubber Reserve Com- 
pany, and succeeded to and assumed all rights, obligations and liabilities 
of Rubber Reserve Company under the Agreement described in Paragraph 
3 hereof. ! 

5. ! 

That defendant became the successor of Reconstruction Finance 
Corporation and succeeded to and assumed all of its rights, obligations 
and liabilities under the Agreement described in Paragraph 3 hereof. 

. | 

That by Agreement effective as of December 1, 1952, plaintiff en- 
tered into a Group Annuity Contract with The Travelers Insurance Com- 
pany of Hartford, Connecticut, and therein and thereby purchased cer- 
tain "Past Service Annuities" pursuant to a plan for the benefit‘of the 
employees of plaintiff; and that the Past Service Anmuities purchases 
by plaintiff were pensions solely for services of employees prior to the 
effective date of said Group Annuity Contract and during the time that 
plaintiff produced butadiene for the account of said predecessors of 
defendant and while the Operating Agreement described in Paragraph 3 
hereof was in full force and effect; that on December 1, 1952, plaintiff 
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incurred a liability to make annual payments to The Travelers 
Insurance Company in order to pay in full the cost of said Past Service 
Annuities, said payments to be made pursuant to the terms and provi- 

_ sions of said Group Annuity Contract; that the cost of said Past Service 
Annuities is a cost to plaintiff as defined in said Operating Agreement 
which cost was incurred by plaintiff on December 1, 1952, while said 
Operating Agreement was in full force and effect; that the purchase of 
- such Past Service Annuities was consistent with the employee-relation 
policies prevailing on December 1, 1952, in the area in which plaintiff's 
Plant was located, and such purchase and the incurring of liability to 
pay therefor were pursuant to agreements made as a result of collec- 
tive bargaining with representatives of plaintiff's employees, and that 
defendant's predecessors became and defendant is now liable and obli- 
gated to pay for same. 

7. 

That each and every year since the effective date of said Group 
Annuity Contract, plaintiff has made payments to The Travelers In- 
surance Company for said Past Service Annuities which had been pur- 
chased in accordance with said Contract, and defendant, or its predeces- 
sors, as the case may be, has reimbursed plaintiff for all of said pay- 
ments, save and except the payment made by plaintiff to The Travelers 
Insurance Company on December 1, 1955, in the amount of $153, 863. 85. 

. 8. 

That plaintiff is liable to The Travelers Insurance Company for 

additional payments during the years 1956 through 1972 for Past 
Service Annuities because of the liability incurred by plaintiff on Decem- 
ber 1, 1952; that the exact amount of said additional payments cannot 
be determined at this time inasmuch as same are subject to change be- 
cause of withdrawals and other adjustments as provided in said Contract, 
but, based on past experience, plaintiff estimates that said a 
will be in excess of $1, 100, 000. 00. 

| | 9. . | 
_ That, although plaintiff has made demand upon defendant to 
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reimburse plaintiff for said amount paid by plaintiff to The Travelers 
Insurance Company on December 1, 1955, defendant has and still does 
refuse to make reimbursement to plaintiff for said amount, and has 
denied that it has any liability to plaintiff to make reimbursements to 
plaintiff for amounts of money paid by plaintiff to The Travelers In- 
surance Company after December 1, 1955, for the Past Service Annui- 
ties purchased by plaintiff on December 1, 1952 or for which it had in- 
curred a liability to pay for in accordance with said Group Annuity 
Contract and Collective Bargaining Agreements with representatives of 
its employees. 

WHEREFORE, premises considered, es prays that defendant 
be cited to appear and answer herein; that upon hearing hereof plaintiff 
have judgment against defendant for the sum of $153, 863. 85, plus in- 

terest at 6% per annum from December 1, 1955, and fixing and 
declaring defendant's liability to plaintiff for reimbursement by defendant 
to plaintiff of all sums paid in the future to The Travelers Insurance 
Company by plaintiff for said Past Service Annuities, that plaintiff re- 
cover all of its costs in this behalf expended, and that plaintiff have such 
other and further relief, both in law and in equity, to which it may be 
justly entitled. | 





VINSON, ELKINS, WEEMS & SEARLS 


By (Sgd.) David T. Searls 
DAVID T. SEARLS _ 
Attorneys for Plaintiff 


Neches Butane Products Company 
* * * 


(Sgd. ) James H. Littighales 


JAMES H. LITTLEHALES 
Local Attorney for Plaintiff 


Neches Butane nace Company 
* * * 
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[July 20, 1956] 

ANSWER OF DEFENDANT TO COMPLAINT, 
AND DEFENDANT'S COUNTERCLAIMS. 
First Defense. 

The complaint fails to state a claim against defendant upon which 
relief can be granted. 

Second Defense. 
(On Merits of Case) 

Answering plaintiff's complaint by paragraphs numbered the same 
as plaintiff's, defendant denies each and every allegation in plaintiff's 
complaint, except those hereafter admitted or specifically met, and 
avers: 

I, 

Defendant has no knowledge or information sufficient to form a 
belief as to the truth that plaintiff is a corporation duly organized and 
existing under the laws of the State of Delaware, and has a permit to do 
business in the State of Texas, but admits that plaintiff's office and prin- 


cipal place of business is located in the City of Port Neches, Jefferson 
County, Texas. Defendant admits that it is a corporation created and 


chartered on the 30th day of June, 1954, by the Secretary of the Treas- 


ury of the United States (19 Federal Register 4041), pursuant to Execu- 
tive Order 10539, dated June 22, 1954 (19 Federal Register 3827), 
which Order was issued under the authority of Section 10 of the Rubber 


Act of 1948, 50 U.S.C.A. Sec. 1929, 62 Stat. 105, Chap. 166, having 
its principal office in the District of Columbia, pursuant to Section 4 
of its Charter. Defendant admits that the matter in controversy herein 
exceeds the sum of Three Thousand and No/100 Dollars ($3, 000. 00), 


exclusive of interest and costs. 


2. 


Defendant admits that the Rubber Act of 1948, 50 U.S.C.A. Sec- 
tion 1929 (c), provides as to the corporation organized thereunder 
that 
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' 9 ". . . Any such corporation. . . sat be authorized . 
. 4 to sue and be sued, .. ." 
> and that Section 5 of the defendant's Charter provides 
: "The corporation shall have power: 
> " | 
7 "(d) To sue and be sued, to complain and to defend, in any court 
of competent jurisdiction, State or Federal. " 
3. | 


Defendant admits the allegations of Paragraph 3, but avers that 
they do not fairly show all the pertinent provisions of the Operating 
Agreement, as amended, (hereinafter designated "qperating Agree- 
ment. "') 

Defendant avers that plaintiff was caused to be created and or- 
ganized by The Atlantic Refining Company, Gulf Oil Corporation, The 
Pure Oil Company, Socony-Vacuum Oil Company, Incorporated, and 
The Texas Company for the purpose of operating the said butadiene 
plant for the production of butadiene at Port Neches, Texas (hereinafter 
designated "Plant"). ! 

Defendant avers that Rubber Reserve Company, by said Operating 
Agreement, retained the power to control and limit the costs for which 
it would be responsible, by further provisions of said ee Agree- 
ment. 

Section 3 thereof, in part, provided: | 

"Reserve shall reimburse Contractor (plaintiff) for Con- 
tractor's costs hereunder and shall pay Contractor a general 
charge, as herein defined. | 

"For the purpose of this contract, Contractor's costs here- 

under shall mean Contractor's net 'costs' as defined in Section 4 

hereof. The general charge shall mean all expenditures made 


and all costs, expenses, losses and liabilities deemed by Con- 
tractor to be necessary or appropriate for the operations of Con- 
tractor as.a corporation, or otherwise; provided, however, that 
said general charge shall not include any expenses of Contractor, 
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or any portion thereof, incurred in connection with, or properly 

allocable to, any line of business other than that represented by 

the activities contemplated by this contract or the Lease Con- 
tract." 

By Amendatory Agreement of July 7, 1943, the third paragraph of 
Section 3 of the Operating Agreement was deleted and a new paragraph 
substituted therefor which in part provided: 

* , . . Upon the expiration or any prior termination of this . 
contract, an accounting shall be made to the end that Contractor 
shall receive payment from Reserve of the amount determined to 
be due Contractor on such accounting either through withdrawals 
from said special bank account (or accounts) or through direct 
payment from Reserve, and any balance thereafter remaining in 
said special bank account (or accounts) shall be withdrawn by Con- 
tractor and promptly repaid to Reserve. ..." 

Section 17 of said Operating Agreement provided: 

"Any contract, which Contractor (plaintiff) may execute in 
connection with the operation of the Plant, which runs for a period 
of six (6) months, or more, or which represents an obligation on 
the part of Contractor in connection with the operation of the Plant 
in an aggregate sum of Ten Thousand Dollars ($10,000), or more, 
shall be first submitted to Reserve for approval prior to execu- 
tion, « « <«* 

Section 26 thereof provided: 

"This contract shall automatically terminate upon the can- 
celation or termination of the Lease Contract. ..." 

Said Lease Contract, above mentioned, designated on its face 
"Agreement of Lease", was entered into between Defense Plant Corpo- 
ration, a former subsidiary of Reconstruction Finance Corporation, 
and plaintiff, was dated May 15, 1942, and thereunder plaintiff agreed 
to and did become lessee of the Plant operated by plaintiff under the 


aforesaid Operating Agreement.. Said Lease Contract provided for can- 
' cellation and termination thereof as follows: 
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“EIGHT: Subject to termination or cancelation as herein- 
after provided, Defense Corporation hereby agrees to lease, 
and does hereby lease, the said plant, . . . to Lessee (plaintiff)" 
etc. i 

“NINE: This lease shall terminate automatically upon the 
expiration, termination, or cancelation of the agreement for the 
operation of the plant between Lessee and Rubber Reserve described 
in the preamble hereof, " 

Section 26 of the Operating Agreement also provided originally 
that either party had the right to terminate said Operating Agreement 
upon not less than ninety (90) days' written notice to the other party. 
After several amendments plaintiff agreed with defendant by letter agree- 
ment dated October 29, 1954, signed in plaintiff's behalf by its Presi- 
dent, W. H. Hoffman, that defendant had a right to terminate the Oper- 
ating Agreement: and the Lease Contract "upon no less than 5 days’ writ- 
ten or telegraphic notice" to plaintiff. Said Lease Contract, as amended, 
is hereinafter designated "Lease Contract. " ! 

Copies of said Operating Agreement, said Amendatory Agreement 
of July 7, 1943, the said Lease Contract, and said October 29, 1954, 
Letter Agreement are hereto attached, marked, respectively, Exhibits 
"A", "BY", "C", and '"D", and made part hereof. : 

4. | 

Defendant admits the allegations as to Reconstruction Finance 
Corporation's guaranty. Pursuant to Public Law 109 (79th Congress), 
approved June 30, 1945, 59 Stat. 310, Rubber Reserve Company and 
Defense Plant Corporation were dissolved, effective July 1, 1945, and 
all of their functions, powers, duties, and authority, together with their 

documents, books of account, records, assets, | and liabilities of 
every kind and nature, were transferred to Reconstruction Finance 
Corporation to be performed, exercised, and administered by it in the 
game manner and to the same extent and effect as if originally vested 


in Reconstruction Finance Gaia aca 





12. 
Reconstruction Finance Corporation for over a year prior to December 


10 
5. 

Defendant admits that it was created and exists under the provi- 
sions of the Rubber Act of 1948, as amended, Executive Order 10539, 
dated June 22, 1954, and its Charter, and that, by virtue of the provi- 
sions of said Act, as amended, the provisions of the Reconstruction 
Finance Corporation Liquidation Act, 67 Stat. 230, the said Executive 
Order and the Determinations of the Director of the Bureau of the Bud- 
get, dated June 30, 1954, and its Charter, the defendant became the 
transferee, on June 30, 1954, of the functions, powers, duties and 
authority of the Reconstruction Finance Corporation under the Rubber 
Act of 1948, as amended, including all assets, contracts, liabilities, 
commitments and authorizations of Reconstruction Finance Corporation 
relating to such functions, powers, duties and authority. The defendant 
further avers that on June 30, 1954, it became the transferee from Re- 
construction Finance Corporation of the aforesaid Operating Agreement 
and the aforesaid Lease Contract, together with the Plant and other prop- 
erty covered thereby. Defendant further avers that the rights, obliga- 
tions and liabilities of Reconstruction Finance Corporation which were 
transferred to it on June 30, 1954, relating to the Operating Agreement, 
and amendments thereto, were limited by the terms of the hereinafter 
averred Letter Agreement between plaintiff and Reconstruction Finance 


Corporation, dated September 11, 1952, accepted and approved by plain- 
tiff on December 4, 1952. 


6. 
Defendant admits only that it is informed and believes that effec- 


tive as of December 1, 1952, plaintiff entered into a Group Annuity Con- 


tract with The Travelers Insurance Company of Hartford, Connecticut, 


but as to all other allegations of Paragraph 6 avers that it has no knowl- 


edge or information sufficient to form a belief as to the truth thereof. 
Said Insurance Company is designated hereinafter as "Travelers. " 
Further answering, defendant avers that plaintiff negotiated with 


1, 1952, to obtain Reconstruction Finance Corporation's "approval prior 


11 | 
to execution" of a plan for a Group Annuity Contract for certain of 
plaintiff's employees, to be made by plaintiff with Travelers, and plain- 
tiff thereby recognized that it was bound by and required to comply with 
the provisions of the Operating Agreement, including those of Section 17 
thereof, and that plaintiff could not bind the Reconstruction Finance 
Corporation to reimburse plaintiff with respect to all or any portion of 
the cost of the Group Annuity Contract without obtaining the "approval 
prior to execution" of Reconstruction Finance Corporation. Defendant 
further avers that as inducement to Reconstruction Finance Corporation 
to approve of and consent to the plaintiff entering into the proposed 
Group Annuity Contract with Travelers, plaintiff, by its duly authorized 
officer and agent, its President, W. H. Hoffman, represented to Re- 
construction Finance Corporation by letter of April 29, 1952, and other- 
wise, that if Reconstruction Finance Corporation granted its approval 
of and consent to the proposed Group Annuity Contract and plan pro- 
posed by plaintiff, Reconstruction Finance Corporation would have "no 
continuing obligation beyond the period of R. F.C. operation"; that an- 
nual premium payments would "cover only such rights as are fully _ 
earned during the period of R. F.C. operations, and withdrawal credits 
earned during R. F.C. operations will be credited to R. F.C. "; and that 
said Group Annuity Contract would assure "Neches employees of full 
coverage for the period of R. F.C. operations and would enable R. F.C. 
to cease operations at any time with all obligations fully met and no 
liability (on Reconstruction Finance Corporation) existing beyond the 
period of contract terminations." As result of said inducements by 
plaintiff and as the then proposed Group Annuity Contract was to run 
for a period of six (6) months, or more, and represented an obligation 
on the part of plaintiff in connection with the operation of the Plant in an 
aggregate sum of Ten Thousand Dollars ($10, 000), or more, which the 
Operating Agreement required to be ‘first submitted" to Reconstruction 
Finance Corporation for "approval prior to execution", Reconstruction 
Finance Corporation entered into a Letter Agreement with plaintiff, 
dated September 11, 1952, "Accepted and Approved" by plaintiff under 
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date of December 4, 1952, by its duly authorized officer and agent, its 


13 | 


President W. H. Hoffman, agreeing, among other provisions, 


that Reconstruction Finance Corporation's liability to reimburse plain- 
tiff on said Group Annuity Contract was limited to plaintiff's 


"cost of maintaining the employee's rights under the Plan only 
during and for the time the employee is engaged in work con- 
nected with" 


the Operating Agreement; that 


that 


that 


". , . there will be no obligations or liabilities on the part of 
RFC under the captioned contract (Operating Agreement), or 
otherwise, in favor of Neches or any others in connection with 
the foregoing Plan after the termination of the captioned con- 
tract, "s 


"It is understood that Neches has advised the Unions and 
The Travelers Insurance Company that RFC shall have no obli- 
gations or liabilities to Neches or others under the captioned 
contract, or otherwise, with respect to the foregoing Retirement 
Plan after the termination of the captioned contract. "; 


"It is further understood that Travelers Insurance Com- 
pany will, upon discontinuance of the Contract between The 
Travelers Insurance Company and Neches Butane Products Com- 
pany, or upon discontinuance of the Operating Agreement between 
Reconstruction Finance Corporation and Neches Butane Products 
Company, whichever first occurs, agree to pay to Reconstruc- 
tion Finance Corporation in cash 95% of any withdrawal credits 
resulting frompayments to the Insurance Company which were 
reimbursed by Reconstruction Finance Corporation and which 
have not been otherwise used or applied as provided in the terms 
of the Group Annuity Contract prior to the discontinuance of the 
Group Annuity Contract or the Operating Agreement as aforesaid. 


This provision will be incorporated into the Group Annuity 
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Contract as finally executed." 

Said Letter Agreement of September 11, 1952, ‘and the Group An- 
nuity Contract between plaintiff and Travelers made thereunder were 
based upon the intention of plaintiff and the Reconstruction Finance 
Corporation, and defendant as transferee of Reconstruction Finance 
Corporation, that, upon termination of operation of the Plant by plain- 
tiff for the account of the Government, the said Group Annuity Contract, 
and all liability of plaintiff, if any, to make payments thereunder or in 
connection therewith would be terminated and that all unused and un- 
applied credits with said Travelers would be paid promptly to Recon- 
struction Finance Corporation or to defendant as its transferee. 

A copy of said Letter Agreement, dated September 11, 1952, is 
attached hereto, marked Exhibit "E", and made a part hereof. 

7. | 

Defendant has no knowledge or information sufficient to forma 
belief as to the truth of the allegations of Paragraph 1, except that 
defendant admits that Reconstruction Finance Corporation reimbursed 
plaintiff for premiums paid as of December 1, 1952, and December 1, 
1953, and defendant reimbursed plaintiff $198, 347. 53 for premium 
claimed to have been paid by plaintiff to Travelers on November 29, 
1954, for the period December 1, 1954, to November 30, 1955, and 
further admits that it has not reimbursed plaintiff for a payment of 
$153, 863. 85 allegedly made by plaintiff to Travelers on December 1, 
1955. 











8. | 

Defendant has no knowledge or information sufficient to forma 

belief as to the truth of the allegations of plaintiff's Eighth Paragraph. 
9, : 

Defendant admits that plaintiff has made demand upon it for reim- 
bursement for $153, 863. 85 allegedly paid by plaintiff to Travelers on 
December 1, 1955; admits that defendant has refused and still does 
refuse to pay or reimburse plaintiff said amount; admits that defendant 
has denied that it has any liability to plaintiff for any. amounts of money 
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paid or to be paid by plaintiff to Travelers either on or after December 
1, 1955, for the alleged Past Service Annuities; and avers that it has 
no knowledge or information sufficient to form a belief as to the truth 
of the remaining or other allegations of paragraph 9 of plaintiff's com- 
plaint. 
| 10. 

Further answering, defendant avers that on April 19, 1955, it 
gave notice to plaintiff by telegraphic message under the aforesaid 
Operating Agreement and Lease Contract that use and possession of the 
Plant and use and possession of all other property belonging to defen- 
dant as owner or otherwise used or held by plaintiff under said agree- 
ments or any others cease and terminate at Nine O'clock, A.M., Cen- 
tral Standard Time, Friday, April 29, 1955, and that thereupon plaintiff 
deliver up possession of said property, take necessary action to termin- 
ate as of the aforesaid time any obligation or liability of defendant with 
respect to said use or possession, and take necessary action to render 
an accounting to defendant. A copy of said telegraphic notice is attached, 

15 marked Exhibit "F", and made a part hereof. On April 20, 1955, 
plaintiff acknowledged receipt of said telegraphic notice by telegraphic 
message. A copy of said telegraphic acknowledgment is attached, 
marked Exhibit "G", and made part hereof. At Nine O'clock, A.M., 
Central Standard Time, April 29, 1955, plaintiff delivered up possession 
of all of defendant's said property and thereupon the aforesaid Operating 
Agreement and Lease Contract terminated in accordance with their 
terms, and all liability and responsibility of defendant to plaintiff as to 
any payments made or agreed to be made by plaintiff to Travelers and 
as to any charges made by Travelers against plaintiff terminated ef- 
fective Nine O'clock, ALM. , Central Standard Time, April 29, 1955, 
and thereafter defendant had no liability or responsibility to plaintiff as 
to any charges and payments between plaintiff and Travelers made sub- 


sequent to said date and time, and plaintiff then became obligated to 
make a final accounting for and a refund to defendant on the 
$198, 347. 53 paid by defendant to plaintiff on or about November 29,: 
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1954, as reimbursement for an alleged payment in advance of that 
amount made by plaintiff to Travelers on or about Noyember 29, 1954, 
for the cost of Past Service Annuities for the period December 1, 1954, 
to November 30, 1955, under the alleged Group Annuity Contract between 
plaintiff and Travelers. | 
11. | 

Further answering, defendant denies liability to plaintiff because 
the Operating Agreement and Lease Contract were terminated effective 
Nine O'clock, A.M., Central Standard Time, April 29, 1955, and 
operation of the Plant by plaintiff for the account of the defendant ceased 
and terminated as of such date and time, and after such date and time 
plaintiff's employees allegedly covered by the Group Annuity Contract 
were not engaged in working for the benefit or account of defendant and 
the Plant was not operated by plaintiff for the benefit or account of 
defendant, but after said date and time plaintiff was operating the Plant 
for its own benefit and account or for the benefit and account of others, 
and plaintiff's said employees were engaged in working for the benefit 
and account of plaintiff or others. All costs and expenses of operating, 
or relating to operation, of the Plant after said date and time, including 
all costs and expenses of said Group Annuity Contract, are not prop- 

erly allocable or chargeable to defendant. Plaintiff has continued 
to operate the Plant for its own account or for the account of others 
after termination of the Operating Agreement and Lease Contract and 
after termination of operation by plaintiff of the Plant for the account 











of the Government. Under the terms of the Operating Agreement and 

the Letter Agreement of September 11, 1952, and the instructions given 
plaintiff by defendant in defendant's telegraphic notice of April 19, 1955, 
plaintiff became and was obligated to terminate and to cancel or cause 

to be terminated and cancelled the said Group Annuity Contract or to 

take such other action as might be necessary to cease and terminate 
defendant's responsibility to reimburse plaintiff for the cost of the 

Group Annuity Contract, including the cost of Past Service Annuities, 

and also to take such other action as might be necessary so that defendant 
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would be paid the unused and unapplied credits with Travelers existing 
at Nine O'clock, A.M., Central Standard Time, April 29, 1955. Con- 
trary to such obligations, plaintiff has not cancelled or caused to be 
cancelled the said Group Annuity Contract or caused the unused and 
unapplied credits with Travelers, existing at such date and time, to be 
paid over to the defendant. Plaintiff has not taken any action to accom- 
plish the foregoing results, but on the contrary plaintiff, without right, 
has caused the said Group Annuity Contract to remain in effect after 
Nine O'clock, A.M., Central Standard Time, April 29, 1955, and has 
used and applied or caused or permitted to be used and applied the 
aforesaid credits with Travelers for plaintiff's own benefit in connec- 
tion with its employees' work for it after said date and time, which 
work was not for the benefit of defendant nor during the period of 
operation of the Plant for the account of defendant and the Government. 
Any obligations and liabilities which have accrued or resulted to plain- 
tiff by reason or as the result of plaintiff's failure to comply with its 


obligations to defendant and instructions from defendant are plaintiff's 
sole responsibility. 


12. 

Further answering, defendant denies liability to plaintiff, because 
if plaintiff, as alleged in its Paragraph 6, entered into any agreements 
with representatives of plaintiff's employees whereby plaintiff bound it- 
self to continue to make payments to Travelers under the said Group 

17 Annuity Contract after the effective date and time of termination 
of operation of the Plant for the account of the Government or to keep 
said Group Annuity Contract in force and effect after the effective date 
and time of said termination, any such liabilities or obligations assumed 
by plaintiff in any agreements with plaintiff's employees' representatives 
were breaches or violations of plaintiff's agreements with and obliga- 
tions to Reconstruction Finance Corporation and to defendant as trans- 
feree, and are plaintiff's sole responsibility, and are not chargeable 
to defendant. 
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Third Defense. 
(Estoppel) 
13. | 
Plaintiff is barred and estopped from asserting and maintaining 
the claims alleged in its complaint for plaintiff caused and induced Re- 
construction Finance Corporation to act to its detriment and to agree 
to plaintiff's entering into a Group Annuity Contract, including coverage 
for Past Service Annuities, with Travelers, effective as of December 1, 
1952, at the expense of Reconstruction Finance Corporation, by repre- 
senting to Reconstruction Finance Corporation by plaintiff's letter of 
April 29, 1952, signed by its duly authorized officer and agent, its 
President W. H. Hoffman, and otherwise, that if Reconstruction Finance 
Corporation agreed to the plan of said Group Annuity Contract, proposed 
and recommended by plaintiff, said plan would meet fully the require- 
ments of Reconstruction Finance Corporation that Reconstruction Finance 
Corporation would have no continuing obligation beyond the period of Re- 
construction Finance Corporation operations; that annual premium pay- 
ments would cover only such employee rights as were fully earned during 
the period of Reconstruction Finance Corporation operations, and that 
Reconstruction Finance Corporation would be able to cease operations at 
any time with all obligations fully met and no liability existing beyond the 
date of termination of the Operating Agreement, and plaintiff further is 
barred and estopped from asserting and maintaining its said claims by 
having entered into a letter agreement with said Reconstruction Finance 
Corporation, dated September 11, 1952, "Accepted and Approved" by 
plaintiff on December 4, 1952, in which plaintiff agreed, among other 
provisions, that the liability of Reconstruction Finance Corporation on 
18 said Group Annuity Contract would be limited to piaintift's cost of 
maintaining an employee's rights thereunder 
"only during and for the time the employee is engaged in work 
~ connected with the captionéd contract" (Operating Agreement); 
that | 


. , . there will be no obligations or liabilities on the part 
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of RFC under the captioned contract, or otherwise, in favor of 

Neches or any others in connection with the foregoing Plan after 

the termination of the captioned contract. "'; 
and that 

“It is understood that Neches has advised the Unions and The 

Travelers Insurance Company that RFC shall have no obligations 

or liabilities to Neches or others under the captioned contract, 

or otherwise, with respect to the foregoing Retirement Plan after 

the termination of the captioned contract. "; 
thereby inducing Reconstruction Finance Corporation to refrain on and 
about December 1, 1952, and thereafter, from exercising its power and 
right to terminate its obligations to plaintiff under the Operating Agree- 
ment, under which Operating Agreement plaintiff, contrary to its said 
inducements and agreements, now seeks to bind and hold defendant re- 
sponsible for plaintiff's alleged great costs on plaintiff's alleged Group 
Annuity Contract after the effective date and time of termination of said 
Operating Agreement, which termination was acquiesced in by plaintiff 
by then ceasing operations and by surrendering its leasehold and posses- 
sion of the Plant. 

A copy of plaintiff's aforesaid letter of April 29, 1952, is hereto 
attached, marked Exhibit "H", and made part hereof. 

WHEREFORE, the premises considered, defendant prays that 
plaintiff's complaint be dismissed and that judgment be granted to defen- 
dant with its costs. 

DEFENDANT'S COUNTERCLAIMS AGAINST PLAINTIFF. 

Defendant makes the following counterclaims against plaintiff, 
without waiving or intending to waive any other counterclaims defendant 
may have against plaintiff: 


Count I. 
(For Breach of Contract and An Accounting) 
14. 


3 This Court has jurisdiction over this counterclaim under Section 
11-306, District of Columbia Code, 1951, and Federal Civil Procedure 
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Rule 13. Defendant's counterclaim herein against paint is for an 
amount in excess of $3, 000. 00. 
15. | 
Defendant is a corporation created and chartered on the 30th day of 
June, 1954, by the Secretary of the Treasury of the United States (19 
Federal Register 4041), pursuant to Executive Order 10539, dated 
June 22, 1954 (19 Fed. Reg. 3827), which Order was issued under the 
authority of Section 10 of the Rubber Act of 1948, 50 U.S.C.A. Sec. 
1929, 62 Stat. 105, Chap. 166, having its principal office in the Dis- 
trict of Columbia, pursuant to Section 4 of its Charter. 
16. | 
Upon information and belief, defendant avers that plaintiff is a 
corporation organized and existing under the laws of the State of Dela- 
ware, has a permit to do business in the State of Texas, and avers that 
its office and principal place of business are located in the City of Port 
Neches, Jefferson County, Texas. 
17. i 
Defendant makes this counterclaim under its power to sue pro- 
vided by the Rubber Act of 1948 (50 U.S.C.A. Section 1929 (c)), which 
provides: 
a . Any such aa . . . Shall be a . . . to sue 
and be sued; : 
and by Section 5 of defendant's Charter, which provides: 
"The corporation shall have power: 


vt 
«ee 


"(d) To sue and be sued, to complain and to defend, in any ‘court 

of competent jurisdiction, State or Federal." : 

On May 15, 1942, plaintiff entered into an Operating Agreement 
with Rubber Reserve Company, 2 corporation created by the Recon- 
struction Finance Corporation pursuant to Section 5(d) of the Recon- 
struction Finance Corporation Act, as amended, wherein plaintiff 
agreed to operate a butadiene plant at Port Neches, Texas, and to pro- 


duce butadiene for the account of Rubber Reserve Company, and 
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Rubber Reserve Company agreed to reimburse plaintiff for plaintiff's 
costs of such operation and production, but without any management fee, 
compensation or profit to be received by plaintiff, for operating the 
Plant and producing such butadiene, as it was the expressed intention 
of the parties that the operation of the Plant and the production of buta- 
diene by plaintiff was to be "without profit to itself and without suffering 
or incurring any loss." 

Defendant avers that Rubber Reserve Company by said Operating 
Agreement, as amended, hereinafter designated "Operating Agreement, " 
retained the power to control and limit the costs for which it would be 
responsible. 

By Section 3 of said Operating Agreement it was, in part, provided: 

"Reserve shall reimburse Contractor (plaintiff) for Con- 
tractor's costs hereunder and shall pay Contractor a general 
charge, as herein defined. 

"For the purpose of this contract, Contractor's costs here- 
under shall mean Contractor's net 'costs' as defined in Section 4 
hereof. The general charge shall mean all expenditures made 
and all costs, expenses, losses and liabilities deemed by Con- 
tractor to be necessary or appropriate for the operations of 
Contractor as a corporation, or otherwise; provided, however, 
that said general charge shall not include any expenses of Con- 
tractor, or any portion thereof, incurred in connection with, or 
properly allocable to, any line of business other than that repre- 
sented by the activities contemplated by this contract or the 
Lease Contract. " 

By Amendatory Agreement of July 7, 1943, the third paragraph of 
Section 3 of the Operating Agreement was deleted and a new paragraph 
‘substituted therefor which in part provided: 

" . . . Upon the expiration or any prior termination of this 
contract, an accounting shall be made to the end that Contractor 
shall receive payment from Reserve of the amount determined to 
be due Contractor on such accounting either through withdrawals 
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from said special bank account (or accounts) or through direct 
payment from Reserve, and any balance thereafter remaining in 
said special bank account (or accounts) shall be withdrawn by 
Contractor and promptly repaid to Reserve. . a 
By Section 4 of said Operating Agreement it was, in part, pro- 


vided: : 
"For the purpose of this contract, Contractor's ‘costs’ 
hereunder shall mean all expenditures made and all costs, expen- 
ses, losses and liabilities of whatsoever kind or character in- 
- curred by Contractor (plaintiff) in connection with or incidental 

to the occupancy, management, operation, repair and mainte- 

nance of the Plant, the storing, handling, and processing of stocks, 

the manufacture and production of butadiene, the furnishing of 

services, the preparation of the Plant for such manufacture and 

production and the training of personnel for the operation thereof, 
"(a) Payment of any extra compensation or discontinuance 
wages and any expenditures pursuant to the maintenance of wel- 
fare or other plans for the benefit of employees of Contractor 
shall be included as a part of Contractor's 'costs' hereunder only 
in so far as such payments or expenditures are consistent with 
employee-relation policies prevailing in the area in which the 
Plant is located, or are incurred pursuant to an agreement made 
as a result of collective bargaining with representatives of Con- 
tractor's employees, or are expressly authorized in writing by 
Reserve. ..." i 
By Section 17 of said Operating Agreement it was provided: 

"Any contract, which Contractor may execute in connec- 
tion with the operation of the Plant, which runs for a period of 
six (6) months, or more, or which represents an obligation on 
the part of Contractor in connection with the operation of the 
Plant in an aggregate sum of Ten Thousand Dollars ($10, 000), 
or more, shall be first submitted to Reserve for approval prior 
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to execution. ..." 

By Section 26 of said Operating Agreement it was provided: 

"This contract shall automatically terminate upon the can- 
celation or termination of the Lease Contract..." 

Said Lease Contract, above mentioned, designated on its face 
"Agreement of Lease", was entered into between plaintiff and Defense 
Plant Corporation, a corporation organized by Reconstruction Finance 
Corporation under Section 5(d) of the Reconstruction Finance Corpora- 
tion Act, as amended, was dated May 15, 1942, and thereunder plaintiff 
agreed to and did become lessee of the Plant operated by plaintiff under 
the aforesaid Operating Agreement. Said Lease Contract provided for 

cancellation and termination thereof as follows: 

“EIGHT: Subject to termination or cancelation as herein- 
after provided, Defense Corporation hereby agrees to lease and 
does hereby lease, the said plant, . . . to Lessee (plaintiff)" 
etc. 

"NINE: This lease shall terminate automatically upon the 
expiration, termination, or cancelation of the agreement for the 
operation of the plant between Lessee and Rubber Reserve de- 
scribed in the preamble hereof." 

Section 26 of the Operating Agreement also provided originally 
that either party had the right to terminate it upon not less than ninety 


_ (90) days’ written notice to the other party, and after several amend- 


ments plaintiff agreed with defendant by letter agreement dated October 
29, 1954, signed in plaintiff's behalf by its President, W. H. Hoffman, 
that defendant had a right to terminate the Operating Agreement and 
22 Lease Contract "upon no less than 5 days' written or telegraphic 

notice" to plaintiff. _ 

| Copies of said Operating Agreement, said Amendatory Agree- 

- ment of July 7, 1943, the said Lease Contract, and said October 29, 

— 1954, Letter Agreement are hereto attached, marked, respectively, 
Exhibits "A", "B", "C", and "D", and made part hereof. 
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19. ! 

Pursuant to Public Law 109 (79th Congress), approved June 30, 
1945, 59 Stat. 310, Rubber Reserve Company and Defense Plant Corpo- 
ration were dissolved, effective July 1, 1945, and all of their functions, 
powers, duties, and authority, together with their documents, books 
of account, records, assets, and liabilities of every kind and nature, 
were transferred to Reconstruction Finance Corporation to be per- 
formed, exercised, and administered by it in the same manner and 
to the same extent and effect as if originally vested in Reconstruction 
Finance Corporation. : 

20. : 

Under the provisions of the Rubber Act of 1948, as amended, the 
Reconstruction Finance Corporation Liquidation Act of 1953, 67 Stat. 
230,. Executive Order 10, 539, dated June 22, 1954, and the Determina- 
tions of the Director of the Bureau of the Budget, dated June 30, 1954, 
and its Charter, the defendant became the transferee on June 30, 1954, 
of the functions, powers, duties and authority of the Reconstruction 
Finance Corporation under the Rubber Act of 1948, as amended, ine. 
cluding all assets, contracts, liabilities, commitments and authori- 


zations of Reconstruction Finance Corporation relating to such functions, 


powers, duties and authority. 
21. | 
Defendant became the transferee on June 30, 1954, from Recon- 
struction Finance Corporation of the aforesaid Operating Agreement, 
as amended, and the aforesaid Lease Contract, as amended, together 
with the Plant and other property covered thereby. | 
23 22. | 
Defendant avers that the rights, obligations and liabilities of Re- 
construction Finance Corporation which were transferred to it on June 
30, 1954, relating to the Operating Agreement, and amendments thereof, 
were limited by the terms of the hereinafter averred Letter Agreement 
of plaintiff with Reconstruction Finance Corporation, dated September 
11, 1952, accepted and approved by plaintiff on December 4, 1952. 
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23. 

Defendant avers that plaintiff negotiated with Reconstruction Fi- 
nance Corporation for over a year prior to December 1, 1952, to obtain 
Reconstruction Finance Corporation's "approval prior to execution", 
of a plan for a Group Annuity Contract, including Past Service Annuities, 
covering certain of plaintiff's employees, to be made by plaintiff with 
The Travelers Insurance Company of Hartford, Connecticut, herein- 
after designated "Travelers." 

24, 

The then proposed Group Annuity Contract was a contract in con- 
nection with the operation of the Plant which would run for a period of 
six (6) months, or more, and which would represent an obligation on the 
part of plaintiff in connection with the operation of the Plant in an aggre- 
gate sum of Ten Thousand Dollars ($10, 000), or.: more. 

25. 

Plaintiff was required by the Operating Agreement to have Re- 
construction Finance Corporation's approval prior to plaintiff's execu- 
tion of such proposed Group Annuity Contract in order to be entitled to 
reimbursement from Reconstruction Finance Corporation for any part 
of the cost of such Group Annuity Contract. 

26. 

Section 17 of the Operating Agreement required plaintiff to submit 
the proposed Group Annuity Contract to Reconstruction Finance Corpo- 
ration for approval prior to execution. 

24 27. 

Defendant avers that plaintiff, by its duly authorized officer and 
agent, its President W. H. Hoffman, represented to Reconstruction 
Finance Corporation by letter of April 29, 1952, and otherwise, that if 
Reconstruction Finance Corporation granted its approval and consent 
to the Group Annuity Contract and plan between plaintiff and Travelers 
proposed and recommended by plaintiff, said Group Annuity Contract 
and plan would meet the requirements of Reconstruction Finance Corpo- 
ration that it "will have no continuing obligation beyond the period of 
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R. F.C. operation"; that annual premium payments would “cover only 
such (employee) rights as are fully earned during the period of R. F.C. 
operations, and withdrawal credits earned during R. F.C. operations 
will be credited to R. F.C. "3 and that said Group Anaatty Contract and 
plan would assure "Neches employees of full coverage for the period 
of R. F.C. operations and would enable R. F.C. to cease operations at 
any time with all obligations fully met and no liability (on Reconstruc- 
tion Finance Corporation) existing beyond the period of contract termina- 
tions. " | 
A copy of plaintiff's aforesaid letter of April 29, 1952, is hereby 
attached, marked Exhibit 'H", and made part hereof. 
28. | 
Relying upon said representations, Reconstruction Finance Corpo- 
ration entered into a Letter Agreement with plaintiff, dated September 
11, 1952, "Accepted and Approved" by plaintiff under date of December 
4, 1952, by its duly authorized officer and agent, its President W. H. 


Hoffman, whereby plaintiff agreed, among other provisions, that Re- 
construction Finance Corporation's liability to reimburse plaintiff on 
said Group Annuity Contract was limited to plaintiff's 

"cost of maintaining the employee's rights under the Plan (of said 


Group Annuity Contract) only during and for the time the employee 
is engaged in work connected with" 
the aa Agreement; that 
. there will be no obligations or eee on the part 

of RFC under the captioned contract (Operating Agreement) or 
otherwise, in favor of Neches or any others in connection with 
the foregoing Plan after the termination of the captioned contract. "; 
that | 

"It is understood that Neches has advised the Unions and 
The Travelers Insurance Company that RFC shall have no obliga- 
tions or liabilities to Neches or others under the captioned con- 
tract, or otherwise, with respect to the foregoing Retirement 

_ Plan after the termination of the captioned contract. "; 





: 
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and that . 

It is further understood that Travelers Insurance Company 
will, upon discontinuance of the Contract between The Travelers 
Insurance Company and Neches Butane Products Company, or 
upon discontinuance of the Operating Agreement between Recon- 
struction Finance Corporation and Neches Butane Products Com- 
pany, whichever first occurs, agree to pay to Reconstruction 
Finance Corporation in cash 95% of any withdrawal credits re- 
sulting from payments to the Insurance Company which were re- 
imbursed by Reconstruction Finance Corporation and which have 
not been otherwise used or applied as provided in the terms of the 
Group Annuity Contract prior to the discontinuance of the Group 
Annuity Contract or the Operating Agreement as aforesaid. This 
provision will be incorporated into the Group Annuity Contract as 
finally executed. " 

A copy of said Letter Agreement is attached hereto, marked 
Exhibit "E", and made a part hereof. 

29. 

Upon information and belief, defendant avers that plaintiff entered 
into a Group Annuity Contract with Travelers, effective on December 1, 
1952, covering and including immediate and deferred Past Service An- 
nuities for certain employees of plaintiff. Defendant does not know the 
exact terms of said Group Annuity Contract and prays production and 
copying thereof. Upon information and belief, defendant avers that 
plaintiff's said Group Annuity Contract with Travelers provides, among 
other things, (a) for payment monthly by plaintiff of monthly premiums 
during the continuance of said Group Annuity Contract and that said 


monthly premiums include an amount for Past Service Annuities; (b) that 


the term "Operating Agreement", when used therein, means the agree- 
ment, dated May 15, 1942, between plaintiff and the Reconstruction 
Finance Corporation, designated herein "Operating Agreement; (c) for 
annual advance premium Payments by plaintiff to establish credits with 
Travelers against which Travelers' monthly premium charges shall 
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be made in connection with the purchase of deferred Past Service An- 
nuities; (d) that premium payments by plaintiff in connection with de- 

3 ferred Past Service Annuities shall be accumulated by Travelers with 
interest at two and one-quarter per centum per annum from date of 
receipt by Travelers to the date of application to the purchase of de- 

26 ferred Past Service Annuities; (e) that no partial purchase of a 
deferred Past Service Annuity shall be made until the employee has been 
in plaintiff's employ for ten years and that full purchase of a deferred 
Past Service Annuity shall not be completed until the employee has been 
in plaintiff's employ for twenty years; (f) that Reconstruction Finance 
Corporation shall become entitled to withdrawal credits which arise 
upon changes of status of plaintiff's employees and which have not been 
used or applied under the terms of the Group Annuity Contract at the 
date on which the Operating Agreement is discontinued and that said 
withdrawal credits shall be paid to Reconstruction Finance Corporation 
as a cash payment; (g) that plaintiff could and can terminate said 
Group Annuity Contract at any time by prior written notice to Travelers 





of discontinuance of premium payments or by failure to make premium 
payments; but said Group Annuity Contract does not provide for pay- 
ment to Reconstruction Finance Corporation or to defendant, as trans- 
feree of said Corporation, on termination of the Operating Agreement, 
of any unused and unapplied advance premium payment credits, plus 
interest as aforesaid, held by Travelers as a credit under the Group 
Annuity Contract at the time of termination of the Operating Agreement 
or termination of operation of the Plant by plaintiff for the account of 
the Government, with respect to employees of plaintiff continuing in 


its employment after such terminations. 
30. / 

Reconstruction Finance Corporation reimbursed plaintiff on or 
about December 1, 1952, and December 1, 1953, for premiums charged 
in advance against plaintiff on or about said dates by Travelers under 
said Group Annuity Contract, and defendant on or about November 29, 
1954, paid plaintiff $170, 964. 02 for an alleged payment of that amount 
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by plaintiff to Travelers on Travelers advance premium charge of 
$198, 347. 53 for the period December 1, 1954, to November 30, 1955, 
the difference of $27, 383. 51 being paid by a credit held by Travelers 
from said prior payments under the Group Annuity Contract. Plaintiff 
thereby was paid by defendant $198, 347. 53 in reimbursement for Travel- 
ers’ advance charge in that amount for premiums which would become 
due and be charged monthly in said period between December 1, 1954, 
and November 30, 1955, under said Group Annuity Contract. 

31. 

Defendant by telegraphic notice to plaintiff dated April 19, 1955, 
terminated the Operating Agreement and Lease Contract, effective at 
Nine O'clock, A.M., Central Standard Time, April 29, 1955. A copy 
of said notice is attached, marked Exhibit 'F", and made a part hereof, 
said Operating Agreement being therein designated RUR SR 22 and the 
Lease Contract being therein designated Plancor 933. 

32. 

Plaintiff by telegraphic message to defendant, dated April 20, 
1955, acknowledged receipt of said telegraphic notice. A copy of said 
acknowledgment is attached, marked Exhibit 'G", and made a part 
hereof. 

33. 

Plaintiff acquiesced in, agreed to and acted upon said termination 
of said Operating Agreement and Lease Contract by ceasing its opera- 
tions under said Operating Agreement and by surrendering its posses- 
sion of the Plant at Nine O'clock, A.M., Central Standard Time, 

April 29, 1955. 
34, 

The Operating Agreement and the Lease Contract terminated at 
‘Nine O'clock, A.M., Central Standard Time, April 29, 1955, and such 


terminations were in accordance with the terms of said agreements. 
, en 35. 

_ At Nine O'clock, A.M., Central Standard Time, April 29, 1955, 
or soon thereafter, plaintiff commenced operation of the said Plant for 
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its own account or for the account of others. : 
36. | 

Defendant avers that the basic intention of the Letter Agreement 
of September 11; 1952, between plaintiff and Reconstruction Finance 
Corporation (Exhibit 'E"), authorizing said Group Annuity Contract, 
was that upon termination of operation of the Plant for the account of 
the Government said Group Annuity Contract would be terminated in 
so far as Reconstruction Finance Corporation and defendant were con- 
cerned and that all unused and unapplied credits thereon with Travelers 

28 existing on the date of the aforesaid termination would be paid 
to Reconstruction Finance Corporation. Defendant further avers that all 
unused and unapplied credits with Travelers existing at Nine O'clock, 
A.M., Central Standard Time, April 29, 1955, are due and payable to 
defendant as transferee of Reconstruction Finance Corporation. 
37. : 

Defendant avers upon information and belief that at Nine O'clock, 
A.M., Central Standard Time, April 29, 1955, Travelers had an unused 
and unapplied credit balance remaining from plaintiff 's advance premium 
payments to Travelers made as of December 1, 1952, and December 1, 
1953, reimbursed to plaintiff by Reconstruction Finance Corporation, 
and from plaintiff's aforesaid advance premium payment of $198, 347. 53, 
made on or about November 29, 1954, paid by defendant as aforesaid, 
plus interest at two and one-quarter per centum per annum, remaining 
to plaintiff's credit with Travelers under the terms of said Group An- 
nuity Contract, which had not been used or applied under the terms of 
said Group Annuity Contract for the purchase of fully earned or vested 
annuities, and such credit balance remained and still remains with 
Travelers. Defendant further avers upon information and belief that at 
said date and time Travelers had and still has withdrawal credits aris- 
ing from changes in the status of plaintiff's employees in connection with 
said Group Annuity Contract in an unknown amount. Defendant further 
avers, upon information and belief, that said credit balance and with- 
drawal credits aggregate more than $400, 000. 00, and that Travelers 
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has held and is holding said credit balance and withdrawal credits for 
the benefit and credit of plaintiff. 

38. 

Upon the termination of plaintiff's operation and use of the Plant 
for the account of defendant at Nine O'clock, A.M., Central Standard 
Time, April 29, 1955, it became and was the duty of plaintiff to ter- 
minate as of the same time all contracts, obligations and liabilities of ‘ 
defendant then existing in connection with the operation and use of the 
Plant, including, but not limited to, any and all liability, if any, of 
defendant to plaintiff or others with respect to or under said Group 

29 Annuity Contract with Travelers, and any and all liability, if 
any, of defendant to make reimbursement to plaintiff for any premium 
or other payments with respect to or under’ said Group Annuity Contract 
for the purchase of Current Service Annuities and of Past Service An- 
nuities which had not been fully earned and vested at that time; to ren- 
der an accounting to defendant; to take action to stop said Travelers 
from thereafter using or applying the aforesaid unused and unapplied 
advance payment credit balance and withdrawal credits, and to repay 
or cause to be repaid to defendant the amount of said unused and un- 
applied credit balance and withdrawal credits, and to deposit with said 
Travelers other monies of its own or of other parties in substitution 
for said credit balance and withdrawal credits. Defendant further avers 
that it was and is the duty and obligation of plaintiff to defendant not 
to make, attempt to make, or to receive any profit, directly or indirect- 
ly, from the operation of the Plant or the production of butadiene by 
plaintiff for the account of the Government. 
| 39. 

Plaintiff breached its duties and obligations to defendant aforesaid 
by failing and neglecting (@) to take action to terminate as of Nine 


O'clock, A.M., Central Standard Time, April 29, 1955, any and all 
liability, if any, of defendant to plaintiff or others with respect to or 
under said Group Annuity Contract with Travelers, and any and all 

liability, if any, of defendant to make reimbursement to plaintiff for 
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any premium or other payments with respect to or under said Group 
Annuity Contract for the purchase of Current Service Annuities and of 
Past Service Annuities which had not been fully earned and vested at the 
aforesaid date and time; (b) to render an accounting to defendant; (c) 
to take action to prevent and stop said Travelers from thereafter using 
or applying the aforesaid unused and unapplied advance payment credit 
balance and withdrawal credits, and to repay or cause to be repaid 


to defendant the amount of said unused and unapplied credit balance 


and withdrawal credits, and to deposit with said Travelers other mon- 
ies of its own or of other parties in substitution for said credit balance 
and withdrawal credits, with the result that said Travelers has with- 
held and is withholding said two credits from defendant and has been 
and is using and applying, with plaintiff's full knowledge and consent, 

said two credits held by Travelers for the purchase of Current 
and Past Service Annuities under the aforesaid Group Annuity Contract 
for employees of plaintiff which had not been fully earned and vested 
prior to Nine O'clock, A.M., Central Standard Time, April 29, 1955, 
during the period of operation of the Plant for the Government's account 
and which did not become fully earned and vested in said employees un- 
til after said date and time and termination of operation of the Plant 
for the Government's account. Plaintiff further breached its duties 
and obligations to defendant for that by its aforesaid breaches of duties 
and obligations to defendant plaintiff has made or received, is making, 
attempting to make or to receive a profit, directly or indirectly, from 
plaintiff's operations of the Plant and the production’ of butadiene for 
the account of the Government, contrary to ened 's contracts herein- 
before alleged. 

40. : 

As result of plaintiff's breaches of its duties and obligations afore- 
said, plaintiff has made or received, is making, attempting to make, 
or to receive, directly or indirectly, an unallowable profit of over 
Four Hundred Thousand Dollars ($400, 000. 00), to defendant's damage 
in excess of the aforesaid amount. 





32 
41. 

Defendant avers, upon information and belief, that credits will 
arise in the future with Travelers in favor of plaintiff under said Group 
Annuity Contract from premium payments made by plaintiff to Travelers 
and reimbursed to plaintiff by Reconstruction Finance Corporation and 
defendant for which credits plaintiff is and will be responsible to defen- 
dant, and that periodic accountings by plaintiff to defendant will be re- 
quired to determine the amount of such credits, upon which accountings 
judgments for defendant against plaintiff should be entered from time 
to time. 

Count II. 


(For Accounting and Judgment for Credits Arising From 
Various Reimbursements to Plaintiff. ) 


42. 

Defendant realleges and repeats each and every allegation con- 
tained in Paragraphs 14, 15, 16, 17, 18, 19, 20, 21, 22, 31, 32, 33, 
34 and 35 of Count I, -ef this-Geuntereiaim.—and hereby adopts and makes 
the same a part hereof. 

43. 

During the period of operation of the Plant by plaintiff for the 
account of the United States Government through Rubber Reserve Com- 
pany, Reconstruction Finance Corporation and defendant, plaintiff, 
with the approval of the Government through said agencies, maintained 
an apprentice training plan, a group life plan, a hospital and surgical 
plan, a disability plan, a military plan, and a savings plan, all for 
the benefit of plaintiff's employees. The costs of said various plans 
incurred and paid by plaintiff were reimbursed to plaintiff by Rubber 
Reserve Company, Reconstruction Finance Corporation, or the defen- 
dant. Under the various agreements between plaintiff and Rubber 
Reserve Company, Reconstruction Finance Corporation and defendant, 
the accrual of credits. to plaintiff and payment of the amount of said 
_ credits by plaintiff to defendant are agreed and contracted. Plaintiff 

is under a duty and obligation to account to defendant for said credits 
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and to pay the same to defendant. Upon information and belief, defen- 
dant avers that credits have occrued to plaintiff under said plans which 
are being retained by plaintiff. Plaintiff has failed, neglected and re- 
fused to make such accounting, and to pay the amount, of said credits to 
defendant. | 
Count II. | 


(For Accounting on "Clean-Up" Reimbursements and 
Judgment for Amount Found Owing to Defendant. ) 


44, 
Defendant realleges and repeats each and every allegation cone 
tained in Paragraphs 14, 15, 16, 17, 18, 19, 20, 21, 22, 31, 32, 33, 34 
| 
and 35 of Count I, and hereby adopts and makes the same a part hereof. 
45, | 


After Nine O'clock, A.M., Central Standard Time, April 29, 
1955, defendant reimbursed plaintiff, subject to post audit and account- 
ing by plaintiff to defendant, Forty Seven Thousand Three Hundred 
Twenty-Six and 94/100 Dollars ($47, 326, 94) and plaintiff reimbursed 
itself from defendant in the approximate amount of Three Million, Five 
Hundred and Seventy-Two Thousand Dollars ($3, 572, 000. 00) for plain- 
tiff's alleged reimbursable costs in connection with various matters 
arising from operation of the Plant by plaintiff for defendant's account 
prior to the aforesaid date and time and also in connection with various 
matters arising after termination of operation by plaintiff of the Plant 
for defendant's account but relating to operation prior to termination 
at said date and time, by drawing drafts on a bank credit maintained 
by the defendant for and in connection with said Plant operation. Al- 
though defendant has demanded that plaintiff account to defendant for 
the aggregate of said reimbursements and drafts, under plaintiff's 
duty and obligation so to account, plaintiff has failed, neglected and 
refused to do so. Defendant is unable to allege upon knowledge that 
all or any part of the aggregate of said reimbursements and drafts 
is not properly chargeable to defendant or reimbursable to plaintiff 
by defendant, but, upon information and belief, defendant avers that 
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a portion of Said aggregate is not properly chargeable to defendant and ’ 
that defendant is entitled to an accounting from plaintiff and repayment 
from plaintiff for the amount of plaintiff's overdrafts and the excess of 
reimbursements received by plaintiff. 
33 WHEREFORE, defendant prays judgment on itsCounterclaims as 
follows: 

1. That under Count I an account be taken as of Nine O'clock, 
A.M., Central Standard Time, April 29, 1955, of the premiums paid 
by plaintiff to Travelers on or about December 1st of the years 1952, 
1953 and 1954, of the reimbursements therefor, and of said Travelers' 
charges and credits with respect thereto and under the Group Annuity 
Contract, including those connected with Past Service Annuities, and 
that defendant be awarded judgment against plaintiff for the indebtedness 
and obligation of plaintiff to defendant shown by said account, together 
with interest thereon at six per centum per annum from April 29, 1955, 
or such other date as the Court shall determine. 

2. That under Count II an account be taken of the credits ac- 
cruing or paid to plaintiff under the several plans alleged, and that de- 
fendant be awarded judgment against plaintiff for the indebtness and 
obligation of plaintiff to defendant shown by said account, together with 
‘interest thereon at six per centum per annum from the dates on which 
plaintiff should have paid or credited defendant for or with said credits. 
| 3. That under Count III an account be taken of plaintiff's said 
reimbursements from defendant amounting to approximately 

$3, 619, 326. 94, and that defendant be awarded judgment against plain- 
tiff for the indebtness and obligation of plaintiff to defendant shown by 
said account together with interest thereon at six per centum per annum 

















from appropriate dates. 

4. That defendant be awarded its costs on this Counterclaim. 

5. That defendant have such other and further relief as the nature 
of this counterclaim may require and to the Court shall seem just and 
proper. | 

/s/ H. Clay Espey, Attorney for Dft. 
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EXHIBIT A : 
OPERATING AGREEMENT : RUR SR-22 

THIS CONTRACT, made and entered into this 15th day of May, 
1942, by and between RUBBER RESERVE COMPANY (hereinafter called 
"Reserve"'), a corporation created by Reconstruction Finance Corpora- 
tion pursuant to Section 5d of the Reconstruction Finance Corporation 
Act, as amended (said Section being hereinafter called "Section 5d"), 
and having an office for the transaction of business in Washington, 

D. C., party of the first part and NECHES BUTANE PRODUCTS COM- 
PANY (hereinafter called "Contractor"), a corporation organized and 
doing business under the laws of the State of Delaware, qualified to do 
business within the State of Texas, and having an office at New York, 
New York, party of the second part; 

WITNESSETH: 

WHEREAS, in order to aid the Government of the United States 
(hereinafter sometimes called the "Government" in its National Defense 
Program, Reconstruction Finance Corporation is authorized by Section 
od to create corporations with certain enumerated powers including the 
power to produce strategic and critical materials as' defined by the 
President; and 

WHEREAS, by his letter addressed to the Federal Loan Adminis- 
trator, dated June 28, 1940, the President has defined as strategic and 
critical materials within the meaning of Section 5d those materials con- 
tained in the list of strategic and critical materials of the Army and 
Navy Munitions Board, revised and approved January 30, 1940, as well 
as such other materials as might thereafter be added to such list; and 

WHEREAS, by its letter addressed to Reconstruction Finance 
Corporation, dated October 7, 1940, the Army and Navy Munitions Board 
has set forth certain commodities approved by said Board as strategic 
and critical materials and has included rubber among such commodities; 


and 


WHEREAS, Reserve has been authorized and empowered to per- 
form all acts and transact all business which is permitted legally to be 
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performed or transacted in connection with the producing, processing, 
manufacturing and marketing of rubber and its related materials and 
substances; and 
WHEREAS, the production of synthetic rubber of the Butadiene- 
Styrene Copolymer type suitable for the production of tires and tubes 
(said rubber to be hereinafter called "Synthetic Rubber") and the expan- 
sion of capacity within the United States for such production are impor- 
tant in the interest of the Government's war program; and 
WHEREAS, butadiene is one of the raw materials used in the 
manufacture of Synthetic Rubber; and 
WHEREAS, The Atlantic Refining Company, the Gulf Oil Corpo- 
ration, The Pure Oil Company, the Socony-Vacuum Oil Company, 
Incorporated, and The Texas Company, at the request of Reserve, 
have caused Contractor to be organized as a corporation and have sub- 
scribed to the capital stock of Contractor, in order to enable Contrac- 
tor to engage in the manufacture of butadiene and to enter into and per- 
form Contractor's obligations under this contract; and 
WHEREAS, Defense Plant Corporation, a corporation likewise 
created by Reconstruction Finance Corporation pursuant to authority 
contained in Section 5d, has entered into a certain agreement with Con- 
tractor, dated May 15, 1942 (hereinafter called the "Lease Contract"), 
under the terms of which Contractor has agreed to become lessee of a 
plant for the production of butadiene and for the possible furnishing of 
certain services such as steam and/or electricity (hereinafter called 
"Services") to one or more companies which propose to locate nearby 
and engage in some part of the | program for the production of Synthetic 
Rubber (said plant and all machinery, appurtenances, facilities and 
equipment used in connection therewith being hereinafter called the 
"Plant"), the Plant to be located on a site to be acquired and owned by 
Defense Plant Corporation at or near Port Neches, Texas, and designed 


‘to have an annual capacity of approximately one hundred thousand 
(100, 000) short tons (a short ton comprising two thousand (2, 000) pounds 
of butadiene), such lease to be for a term ending five (5) years after the 
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date of Contractor's notice to Defense Plant Corporation that the Plant 
is ready for operation, as provided in paragraph rs os of the Lease 
Contract; and 

WHEREAS, it is the intention of this contract that Contractor 
Shall perform its obligation under this and all other related agreements 
with Government agencies without profit to itself and without suffering 
or incurring any loss: 

NOW, THEREFORE, for and in consideration of the premises 
and of the mutual covenants hereinafter set forth, the parties hereto 
mutually agree as follows: : 

Section 1. From and after the date of this contract, and con- 
currently with the design and construction of the Plant, Contractor for 
the account and at the expense and risk of Reserve, shall use its best 
efforts to make all preparations necessary for the subsequent operation 
of the Plant for the production of butadiene of a grade and quality meeting 
the specifications as set forth in Exhibit "A" attached hereto and made 

a part hereof (said specifications and any amendments thereof 
effected pursuant to Section 14 hereof being hereinafter called "Contract 
Specifications", and said butadiene produced in the Plant meeting Con- 
tract Specifications, or butadiene which Reserve may elect to accept al- 
though not meeting Contract Specifications, being hereinafter called 
"BUTADIENE"). 

It is understood (1) that it has been necessary for Contractor to 
obtain from others the basic data entering into the process design of 
the Plant; (2) that a thorough technical study has been made by a techni- 
cal committee acting on behalf of Contractor in respect of the various 





processes which were made available to Contractor pursuant to the pro- 
visions of the agreements entered into by Reserve with certain parties 
providing for the interchange of technical information relating to the 
manufacture of butadiene; (3) that the particular process of butadiene 
manufacture for which the plant will be constructed pursuant to the plans, 
designs, specifications and schedules referred to in the Lease Contract 
is in the best judgment of said technical committee acting on behalf of 
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Contractor and of technical representatives acting on behalf of Reserve, 
commercially practicable and the best suited process so available for 
such purposes, and (4) that Contractor shall use its best efforts subject 
to the provisions of this agreement and of the Lease Contract to make 
possible in the Plant the production of butadiene meeting the Contract 
Specifications attached hereto as Exhibit "A" and in accordance with the 
designed capacity of the Plant. 

| Section 2. Contractor shall notify Reserve in writing on the date 
at which the Plant is ready for operation and thereupon and during the 
remaining term of this contract Contractor shall use its best efforts 


to produce in the Plant, for the account and at the expense and risk of 
Reserve, such quantities of BUTADIENE as Reserve shall request and 
which Contractor is able to produce in the Plant; it being understood 
that, after all the units of the Plant are ready for full operation, unless 
otherwise requested by Reserve as provided in Section 6 hereof, Con- 


tractor shall use its best efforts to produce for the account of Reserve 
during each succeeding twelve (12) months' period of the remaining 
period of the term of this contract not less than one hundred thousand 
(100, 000) short tons of BUTADIENE. If, during any such twelve (12) 
months' period, the Plant can produce in excess of the said one hundred 
thousand (100, 000) short tons Contractor shall use its best efforts to 
produce for the account of Reserve the additional quantities of BUTA- 
DIENE requested by Reserve during such twelve (12) months' period. 

It is expressly understood that all persons managing and operating 
the Plant or engaged in the performance of this contract by Contractor, 
shall be employed or retained by Contractor and shall not be employees 
of Reserve for any purpose whatsoever. 

Section 3. Reserve shall reimburse Contractor for Contractor's 
costs hereunder and shall pay Contractor a general charge, as herein 
defined. 
| For the purpose of this contract, Contractor's costs hereunder 
shall mean Contractor's net "costs" as defined in Section 4 hereof. 

The general charge shall mean all expenditures made and all costs, 
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expenses, losses and liabilities deemed by Contractor to be necessary 
or appropriate for the operations of Contractor as a corporation, or 
otherwise; provided, however, that said general charge shall not in- 
clude any expenses of Contractor, or any portion thereof, incurred in 
connection with, or properly allocable to, any line of business other 
than that represented by the activities contemplated by this contract or 
the Lease Contract. 

It is understood that in connection with the operation of the Plant 
hereunder Reserve will furnish Contractor sufficient working capital to 
meet Contractor's "costs" as defined in Section 4 hereof and the general 
charge referred to in this Section 3 incurred prior to the receipt by Con- 
tractor of payment therefor as provided in Section 7 hereof. According- 
ly, Reserve agrees that it will from time to time, as requested by 
Contractor, deposit in a special bank account (or accounts) to be estab- 
lished by Reserve in a commercial bank (or banks), : such amounts as 
may then be requested by Contractor and approved by Reserve for such 
working capital purposes. All payments by Reserve to Contractor (as 
hereinabove defined in this Section 3) based upon itemized statements 
submitted to Reserve in accordance with Section 7 hereof, shall like- 
wise be made by Reserve in the form of deposits in said special bank 
account (or accounts). The amounts so deposited in said special bank 
account (or accounts) shall be subject to withdrawal by Contractor only 
upon the approval and countersignature of a fiscal agent (who shall main- 
tain an office at the office of Contractor) to be appointed by Reserve for 
such purposes. The amount so withdrawn shall be used by Contractor 
only for the purpose of paying Contractor's "costs" as defined in Sec- 
tion 4 hereof in connection with the operation of the Plant hereunder and 
the general charge referred to in this Section 3 and for no other purpose 


whatsoever, and the amount so withdrawn shall constitute payments (or 


advance payments) by Reserve on account of the amount due Contractor 
hereunder. If it shall appear at any time, based upon Contractor's ac- 
counting records or upon any inspection thereof by Reserve pursuant to 
Section 5 hereof, that the aggregate amount then on deposit in said 





40 

special bank account (or accounts) is in excess of the amount required 
as working capital for the then current operations of Contractor here- 
under, the amount of such excess shall be withdrawn by Contractor and 
repaid to Reserve. Upon the expiration or any prior termination of this 
contract, and upon the submission to Reserve by Contractor of the final 
itemized statement (or statements) hereunder, an accounting shall be 
made to the end that Contractor shall receive payment from Reserve 

of the amount of such final statement (or statements) either 
through withdrawals from said special bank account (or accounts) or 
through direct payment from Reserve, and any balance thereafter re- 
maining in said special bank account (or accounts) shall be withdrawn by 
Contractor and promptly repaid to Reserve. The amount of any later 
statements submitted by Contractor to Reserve, pursuant to the provisions 
of Section 7 hereof, shall be paid directly by Reserve to Contractor. 

Section 4. For the purpose of this contract, Contractor's "costs" 
hereunder shall mean all expenditures made and all costs, expenses, | 
losses and liabilities of whatsoever kind or character incurred by Con- 
tractor in connection with or incidental to the occupancy, management, 
operation, repair and maintenance of the Plant, the storing, handling and 
processing of stocks, the manufacture and production of butadiene, the 
furnishing of Services, the preparation of the Plant for such manufac- 
ture and production and the training of personnel for the operation thereof, 
including any and all items of the foregoing character incurred by Con- 
tractor under the Lease Contract for which reimbursement is not re- 
ceived from Defense Plant Corporation, and including all such items 
incurred since March 10, 1942, in anticipation of this contract and 
prior to the execution hereof, provided, however, that: 

(a) Payment of any extra compensation or discontinuance wages 
and any expenditures pursuant to the maintenance of welfare or other 
plans for the benefit of employees of Contractor shall be included as a 
part of Contractor's "costs" hereunder only in so far as such payments 


or expenditures are consistent with employee-relation policies prevail- 
ing in the area in which the Plant is located, or are incurred pursuant 
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to an agreement made as a result of collective bargaining with repre- 
sentatives of Contractor's employees, or are expressly authorized in 
writing by Reserve. It is understood that it will be necessary for Con- 
tractor to obtain technical and skilled employees from other companies 
and that in connection therewith it will be necessary for Contractor to 
furnish assurances to such employees that they will lose none of the 
employee benefits which they enjoyed under their previous basis of 
employment; accordingly, it is understood that there may be included 
as a part of Contractor's "costs" hereunder any expenses incurred by 
Contractor in making payments to such other companies covering the 
retention in effect by such companies of the employee benefits relating 
to Contractor's employees for whom such provision is made; it being 
further understood that, for the benefit and protection of such employees, 

whether part-time or full-time, any such employee may be retained 
on the pay roll of such other company while assigned ° duty with and 
under the supervision of Contractor. | 

(b) The cost (including all transportation and delivery charges) of 
facilities, machinery, tools, dies, jigs, office equipment, supplies, 
manufacturing aids, alterations, improvements, replacements, and addi- 
tions to the buildings, manufacturing equipment and facilities and the 
appurtenances connected therewith, shall be’included as a part of Con- 
tractor's "costs" hereunder only to the extent that Contractor is not 
reimbursed therefor under the Lease Contract, or otherwise; and the 





cost of all maintenance and repairs, including the cost of replacing, re- 
pairing or reconditioning any of the machinery or equipment comprising 
the Plant, damaged or destroyed, shall be so included only to the extent 
that the damage to or destruction of said machinery or equipment is not 
covered by insurance (the proceeds of which are paid to Contractor), it 
being understood however, that Contractor will incur costs of the charac- 
ter described in this subsection (b) only to the extent that Contractor 
deems the incurring of such costs to be necessary to the efficient opera- 
tion of the Plant. 


It is hereby understood that title to any and all property of whatever 
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character, the cost of which is paid by Reserve, pursuant to this sub- 
section (b) of this Section 4, shall vest directly in Reserve or Defense 
Plant Corporation, as the respective interests of each may appear, and 
that title to such property shall in no event vest in Contractor. 

(c) The amount of all premiums or other costs of such insurance 
as Contractor is required to carry under the terms of the Lease Con- 
tract included as a part of Contractor's "costs" hereunder, shall be ex- 
clusive of any premium for which Contractor is reimbursed by Defense 
Plant Corporation under the Lease Contract. 

(ad) The amount, if any, paid or liability incurred by Contractor 
(including all direct expenses incident thereto) for any injury to:or death 
of a person or persons, or any loss of, or damage to, or destruction of 
materials or other property, arising through the occupancy of the Plant, 
or through the performance of this contract, or through the performance 
of the Lease Contract, shall be included as a part of Contractor's "costs" 
hereunder only to the extent that Contractor is legally liable therefor, as 
determined by a court of competent and final jurisdiction, or pursuant to 
a settlement made with the express approval of Reserve, and Contractor 
has not been reimbursed therefor. 

(e) The cost of operating any pilot plant in connection with the 
process or processes used or intended to be used by Contractor in the 
production of BUTADIENE in the Plant, including the cost of all materi- 
als used or consumed in such experimental operation, and the cost of 
conducting all research, experimental, laboratory and development work, 


including all costs under contracts or subcontracts for technical ser- 


vices or consultant advice, in connection with the process or processes 
used or intended to be used by Contractor in the manufacture of BUTA- 
DIENE in the Plant, shall be included as a part of Contractor's "costs" 
hereunder only to the extent approved in advance by Reserve in accord- 
ance with arrangements to be mutually satisfactory to Reserve and Con- 
tractor. 

(f) Amounts covering royalties in connection with the operation 
of the Plant or the manufacture and production of BUTADIENE for 





42 


43 

Reserve hereunder shall be included as a part of Contractor's "costs" 
under this Section 4 only to the extent of one-eighth of a cent (0. 125¢) per 
pound of BUTADIENE produced for and delivered to Reserve hereunder; 
provided, however, that in the event of the termination of the agreement 
referred to in Section 28 hereof as the "General Agreement on Exchange 
and Use of Technical Information Relating to Butadiene" prior to the 
expiration of this contract, during the remaining period of the term of 
this contract amounts covering said royalties may be so included as a 
part of Contractor's "costs" hereunder to the extent of three-sixteenths 
of a cent (0. 1875¢) per pound of BUTADIENE thereafter so produced 
and delivered. Moreover, in the event of any claim or any legal suit or 
action for infringement of patent rights brought by any party whatsoever 
based upon Contractor's operation of the Plant and the manufacture and 
production of BUTADIENE for Reserve hereunder, Contractor's expen- 
ses of defending or settling such claim, suit or action shall not be in- 
cluded as a part of said costs except to the extent that such expenses 
are incurred by Contractor in rendering to its licensor such reasonable 
assistance as may be required by such licensor; provided, however, that 
there may be included as a part of said costs an amount covering dam- 
ages resulting from any such claim, suit or action and assessed pursu- 
ant to a decree or judgment of a court of competent and final jurisdiction, 
or an amount covering a settlement of any such claim, suit or action 
made with the express approval of Reserve, but only to the extent that 
the amount of such damages or settlement is properly attributable to 
Contractor's operation of the Plant and manufacture and production of 
BUTADIENE for Reserve hereunder (as distinguished from any other 

operations of Contractor involved in such claim, suit or action) 
and only after deduction therefrom of the amount of all royalties thereto- 
fore paid (or then payable) by Reserve to Contractor hereunder and either 


retained (or retainable) by Contractor or recovered from other persons. 
(zg) From Contractor's "costs" hereunder there shall be deducted 

all credits arising from Contractor's operations, including but not limi- 

ted to credits from (a) the sale to others of butadiene not acceptable to 
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Reserve; (b) the sale to others of by-products resulting fromthe produc- 
tion of butadiene; and (c) the furnishing of the Services, it being under- 
stood and agreed that Contractor shall have authority under this agree- 
ment to dispose of the Services and to sell or otherwise dispose of, for 
the account of Reserve and upon such terms as shall be approved by 
Reserve, and to collect and receipt for the proceeds of (a) all such 
butadiene not acceptable to Reserve; and (b) all such by-products re- 
sulting from the production of butadiene. The balance shall be Con- 
tractor's net "costs" as referred to in Section 3. 

In addition to the foregoing, Reserve agrees to pay to Contractor 
the amount of all costs and liabilities incurred and expenses paid by Con- 
tractor under or incidental to the performance of the Lease Contract to 
the extent reimbursement is not received thereunder from Defense Plant 
Corporation. Reserve also agrees to indemnify and save Contractor 
harmless in respect of all liabilities incurred by Contractor to Defense 
Plant Corporation under or incidental to the performance of the Lease 


Contract other than such liabilities as may arise from breach of Con- 
tractor's obligation thereunder to procure and maintain insurance. 
Reserve shall also indemnify and save Contractor harmless in respect 


of all liabilities to persons, firms or corporations other than Defense 
Plant Corporation incurred by Contractor under or incidental to the 
performance of said Lease Contract for which Contractor does not re- 
ceive reimbursement from Defense Plant Corporation. Upon Contrac- 
tor's request Reserve shall pay each and every liability assumed by it 
pursuant to this paragraph to the person, firm or corporation entitled 
to payment thereof by Contractor provided that nothing herein shall be 
deemed to prevent Reserve from contesting at its own expense or re- 
quiring Contractor to contest at Reserve's expense any claim for which 
Reserve might be liable hereunder. 

Section 5. The determination of the items of Contractor's "costs" 
as defined in Section 4, shall be in accordance with Contractor's ac- 
counting methods. Such accounting methods shall be subject to approval 
by Reserve but no change shall be made therein if they conform to good 
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| accounting practice and if the costs are readily ascertainable. therefrom. 
y 43 Allaccounting records shall be subject to inspection and audit during 
business hours, at the place where such records are heii by any 
authorized representative of Reserve. 

Section 6. Deliveries of the BUTADIENE to be produced here- 
under shall be made to Reserve by Contractor at the Plant, currently as 
produced, into facilities to be furnished by Reserve. 

Reserve shall notify Contractor in writing not less than six (6) weeks 
> prior to the beginning of each calendar quarter of the total amount of 

BUTADIENE which Reserve desires Contractor to produce for it during 

such calendar quarter, and such amount (but not in excess of the quanti- 

ties specified in Section 2 and subject to the provisions thereof) shall be 

delivered to Reserve as nearly as practicable in uniform monthly quanti- 

ties. If Reserve shall fail to give to Contractor the six (6) weeks’ notice 

herein required prior to the commencement of any new quarterly period, 
ae production during such quarterly period shall be in the same amount as 
in the immediately preceding quarterly period. Reserve shall use its 
best efforts to exercise its rights under this section in such a manner as 
will result in the efficient and continuous operation of the Plant ata 
substantially uniform rate. 

The quantities of BUTADIENE produced for and delivered to Re- 
serve hereunder shall be measured in a manner to be mutually satis- 
factory to the parties hereto and to Contractor's licensor. 

Section 7. Within fifteen (15) days after the close of each calen- 
dar month, Contractor shall submit to Reserve an itemized statement of 
items included in "costs" and the general charge, as defined herein, 
which have been paid or the liability for which has been incurred by 
Contractor within such calendar month (including those paid or incurred 
by Contractor in any preceding month and for which a statement has not 
been rendered to Reserve) and payment therefor shall be made by Re- 
serve within thirty (30) days after the end of such calendar month. 

Any item of Contractor's "costs" as defined in Section 4 hereof, 
the settlement for which is not made until after the termination of this 


| 
\ 
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contract, shall be paid by Reserve upon receipt of a separate statement 
from Contractor. 

Section 8. The following representations and stipulations pursu- 
ant to the Act of June 30, 1936 (49 Stat. 2036; U.S. Code, Title 41, 
Secs. 35-45) (Walsh-Healey Act), so far as they are applicable, form 
a part of the requirements and conditions of this contract: 

| (a) Contractor is the manufacturer of or a regular dealer in the 
materials, supplies, articles, or equipment to be manufactured or used 
in the performance of this contract. 

(b) All persons employed by Contractor in the manufacture or 
furnishing of the materials, supplies, articles, or equipment used in 
the performance of this contract will be paid, without subsequent deduc- 
tion or rebate on any account, not é@ss. than the minimum wages as de- 
termined by the Secretary of Labor to be the prevailing minimum wages 
for persons employed on similar work or in the particular or similar 
industries or groups of industries currently operating in the locality in 
which the materials, supplies, articles, or equipment are to be manu- 
factured or furnished under this contract: Provided, however, That 
this stipulation with respect to minimum wages shall apply only to pur- 
chases or contracts relating to such industries as have been the subject 
matter of a determination by the Secretary of Labor. 

(c) No person employed by Contractor in the manufacture or fur- 
nishing of the materials, supplies, articles, or equipment used in the 
performance of this contract shall be permitted to work in excess of 
eight (8) hours in any one (1) day or in excess of forty (40) hours in any 
one (1) week, unless such person is paid such applicable overtime rate 

as has been set by the Secretary of Labor. 

(d) No male person under sixteen (16) years of age and no female 


person under eighteen (18) years of age and no convict labor will be 
employed by Contractor in the manufacture or production or furnishing 
of any of the materials, supplies, articles, or equipment included in 
this contract. 

(e) No part of this contract will be performed nor will any of the 
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materials, supplies, articles, or equipment to be manufactured or fur- 
nished under this contract be manufactured or fabricated in any plants, 
factories, buildings, or surroundings or under wo rking conditions which 
are insanitary or hazardous or dangerous to the health and safety of 
employees engaged in the performance of this contract. Compliance 
with the safety, sanitary, and factory inspection laws of the State in 
which the work or part thereof is to be performed shall be prima facie 
evidence of compliance with this subsection (e). ! 

(f) Any breach or violation of any of the foregoing representations 
and stipulations shall render the party responsible therefor liable to the 
United States of America for liquidated damages, in addition to damage 
for any other breach of this contract; in the sum of Ten Dollars ($10) 

45 per day for each male person under sixteen (16) years of age or 
each female person under eighteen (18) years of age, or each convict 
laborer knowingly employed in the performance of this contract, anda 
sum equal to the amount of any deductions, rebates, refunds, or under- 
payment of wages due to any employee engaged in the performance of 
this contract; and, in addition, the agency of the United States entering 
into this contract shall have the right to cancel same and to make open- 
market purchases or enter into other contracts for the completion of 
the original contract, charging any additional cost to the original con- 
tractor. Any sums of money due to the United States of America by 
reason of any violation of any of the representations and stipulations of 
this contract as set forth herein may be withheld from any amounts due 
on this contract or may be recovered in a suit brought in the name of 
the United States of America by the Attorney General thereof. All sums 
withheld or recovered as deductions, rebates, refunds, or underpay- 
ments or wages shall be held in a special deposit account and shall be 


paid, on order of the Secretary of Labor, directly to the employees who 
have been paid less than minimum rates of pay as set forth in such con- 
tracts and on whose account such sums were withheld or recovered. 
Provided, That no claims by employees for such payments shall be enter- 
tained unless made within one (1) year from the date of actual notice 
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to Contractor of the withholding or recovery of such sums by the United 
States of America. 

(g) Contractor shall posta copy of the stipulations in a prominent 
and readily accessible place at the site of the contract work and shall 
keep such employment records as are required in the regulations under 
the act available for inspection by authorized representatives of the 
Secretary of Labor. 

(h) The foregoing stipulations shall be deemed inoperative if this 
contract is for a definite amount not in excess of Ten Thousand Dollars 
($10, 000). 

If by Federal Statute any of the foregoing provisions of this Sec- 
tion are modified to permit greater latitude, such as, but not limited 
to, a greater limit of daily or weekly hours without premium compensa- 
tion, the obligations of Contractor under such provisions shall be re- 
garded by the parties hereto as being so modified for the purposes of 
this contract as to reflect any change in the law governing the subject 
matter of such provisions. 

Section 9. No member of or delegate to the Congress of the 
United States of America or Resident Commissioner shall be admitted 
to any share or part of this contract or to any benefit that may arise 

46 therefrom, but this provision shall not be construed to extend to 
this contract if made with a corporation for its general benefit. 
Section 10. In the performance of this contract, Contractor shall 
use only such unmanufactured articles, materials and supplies as have 
been mined or produced in the United States and only such manufactured 
articles, materials and supplies as have been manufactured in the United 
States substantially all from articles, materials, or supplies mined, 
produced or manufactured, as the case may be, in the United States. 
The foregoing provisions shall not apply to such articles, materials or 
_ supplies of the class or kind to be used, or such articles, materials, 
or supplies from which they are manufactured as are not mined, produced 
or manufactured, as the case may be, in the United States, in suffi- 

cient and reasonably available commercial quantities and of a 
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satisfactory quality, or to such articles, materials or supplies as may 
be expressly excepted from the provisions of this Section 10 by Reserve. 
Any materials or supplies furnished Contractor by Reserve shall be con- 
sidered as expressly excepted from the provisions of this Section 10. 

Section 11. Contractor warrants that it has not employed any per- 
son to solicit or secure this contract upon any agreement for a2 commis- 
sion, percentage, brokerage or contingent fee. Breach of this warranty 
shall give the Government the right to terminate this contract, or, in 
its discretion, to deduct from payments due Contractor the amount of 
such commission, percentage, brokerage or contingent fee. This war- 
ranty shall not apply to commissions payable by Contractor upon con- 
tracts of sale secured or made through bona fide established commercial 
or selling agencies maintained by Contractor for the puxpoes of securing 
business. 

Section 12. In the employment of workers for the performance of 
this contract, Contractor shall not discriminate against any worker 
because of race, creed, color, or national origin. : 

Section 13. All butadiene to be delivered hereunder shall be sub- 
ject to inspection and test by Reserve or by its designated agents at the 
Plant. ! 

Methods of analysis shall be in accordance with those prescribed 
in Exhibit "A" attached hereto. 

Section 14. Reserve may, at any time and from time to time, by 
written notice to Contractor given sufficiently in advance to permit com- 
pliance therewith, request that Contract Specifications for BUTADIENE 
thereafter to be produced hereunder be altered in such manner com- 
mercially practicable to Contractor as Reserve shall reasonably specify. 

Contractor shall make every reasonable effort, but shall not be 
obligated, to produce BUTADIENE conforming to any such altered Con- 
tract Specifications. | 

Section 15. The failure of either party hereto to insist, in any one 
or more instances, upon performance of any of the terms, covenants 
or conditions of this contract shall not be construed as a waiver ora 
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relinquishment of the future performance of any such term, covenant : 
or condition of the other party hereto, but the obligation of such other “ 
party with respect to such future performance shall continue in full ) 
force and effect. 

Section 16. On or before the twentieth day of each calendar month 
during the term of this contract, commencing with the month in which 
the first delivery of BUTADIENE is made to Reserve hereunder, Con- 
tractor shall render to Reserve a comprehensive Production Report, in .>> 
form satisfactory to Reserve, reflecting every element of operating * 
costs for the preceding calendar month in the operation of the Plant and 
showing both monthly figures and cumulative year-to-date figures on 
production and actual costs of production. 

Section 17. Any contract, which Contractor may execute in con- 
nection with the operation of the Plant, which runs for a period of six 
(6) months, or more, or which represents an obligation on the part of 
Contractor in connection with the operation of the Plant in an aggregate 
sum of Ten Thousand Dollars ($10, 000), or more, shall be first submit- 
ted to Reserve for approval prior to execution. Reserve shall approve 
or disapprove any such contract within five (5) days after the date of its 
submission to Reserve. It is understood and agreed that if by reason of 
‘an emergency Situation it is essential in the bona fide opinion of the 
person for the time being in charge of the operation of the Plant that 
any such contract be entered into without the prior submission thereof 
to Reserve for approval, Reserve shall thereupon approve such contract 
with the same force and effect as if Reserve's approval thereof had been 
given prior to execution of such contract. 

7 Section 18. In the event that Contractor, with the prior consent 
of Reserve, shall elect to operate the Plant for its own account and at 
its own cost and expense for the manufacture of BUTADIENE or other- 
wise during such period or periods within the term of this contract, 
when the full operation of the. Plant is not required for the production of 
BUTADIENE for Reserve hereunder, Contractor shall pay compensa- 


tion for such use of the Plant's capacity for Contractor's own account, 
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mutual agreement at such time. i 
Section 19. Contractor agrees that during the term of this con- 
tract it will procure (if obtainable) and maintain such insurance (in 
addition to such insurance as may be required in writing under the Lease 
Contract), in such amounts, and with such companies, as Reserve may 
require by notice in writing; provided, however, that in the event Con- 
tractor shall fail to procure or maintain insurance as above specified, 
and in the event that any liability is incurred by Contractor for injury 
or damage of the character described in subparagraph (d) of Section 4 
hereof for which indemnity would have been available under such insur- 
ance, Contractor shall not include under its "costs" as defined in Sec- 
tion 4 hereof, nor shall Reserve be liable to indemnify Contractor there-... 
for under the last paragraph of Section 4 hereof, the amount of any such 
liability. It is the intent of the parties hereto that Contractor's sole 
obligation with respect to damage to property or injury to or death of 


persons arising from any cause shall be to insure against such losses to 
the extent so required by Defense Plant Corporation and/or Reserve and 
to the extent of Contractor's ability to procure such insurance as pro- 
vided in paragraphs 14 and 15 of the Lease Contract and this Section 19 
hereof. All of Contractor's liability to Defense Plant Corporation and 
to others for damage to property or injury to or death of any person 


shall be borne by Reserve pursuant to the provisions of Section 4 hereof. 
Section 20. Reserve shall supply to Contractor at the Plant all 
butane, butylene and/or butane-butylene mixtures (said butane, butylene 
and/or butane-butylene mixtures being hereinafter referred to as the 
"Feed Stock") in such amounts as may be required from time to time 
for the production of BUTADIENE in the Plant pursuant to this contract, 
and Contractor will use its best efforts to make such tests as are neces- 
sary to determine whether the Feed Stock so supplied is in conformity 
with the specifications which will be furnished to Contractor by Reserve, 
If such tests disclose that such Feed Stock does not meet such speci- 
fications, Contractor shall immediately notify Reserve in order that 
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notice can be seasonably given to the manufacturers of such Feed Stock. 
As soon as practicable after receipt by Contractor of any deliveries of 
such Feed Stock, Contractor shall determine and report to Reserve 
the quantities of Feed Stock so received, such determination to be made 
in a manner satisfactory to Reserve. The foregoing tests and measure- 
ments of the Feed Stock shall be made by Contractor subject to the 
supervision of such agent as Reserve shall designate for such purpose. 

Section 21. In the performance of this contract, Contractor shall 
comply with and give all stipulations and representations required by any 
applicable Federal, state, municipal or local law, and any applicable 
rules, orders, regulations or requirements of any governmental de- 
partment or bureau, but nothing herein contained shall be construed as 
preventing Contractor from contesting in good faith the validity of any 
such law, rule, order, regulation or requirement, or in contesting in 
good faith any charge that Contractor has not complied therewith. 

Section 22. If the performance of this contract is interrupted or 


prevented by reason of labor shortage or labor disputes, from whatever 
cause arising, and whether or not the demands of employees of Contrac- 


tor shall be reasonable and within Contractor's power to concede, or if 
the performance of this contract is interrupted or prevented by reason 
of acts of God, acts or requests of the Government, war, flood, fire, 
explosion, accident, sabotage, inability to obtain fuel, power, essen- 
tial materials, containers, transportation facilities, or any cause beyond 
Contractor's reasonable control, whether of a similar or dissimilar 
nature, Contractor shall be excused from the performance of this con- 
tract while or to the extent that Contractor is prevented from so per- 
forming by one or more of such causes and the performance of this 
contract shall be continued as soon as practicable after such disability 
is removed. 

Section 23. Contractor shall not sell, assign or pledge its inter- 
est under this contract, nor any of its rights, powers, privileges, 
duties or obligations hereunder, without the prior written consent of 
Reserve. Reserve may assign its interest under this contract to any 
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other branch of the Government legally authorized to enter into such con- 
tract, and upon such assignment such other branch of the Government 
shall acquire all the rights, powers and privileges of Reserve here- 
under and shall be bound by all the duties and obligations of Reserve 
hereunder, and Reserve shall thereby cease to have any rights, powers, 
privileges, duties or obligations hereunder, it being expressly under- 
stood that any such assignment by Reserve of its interest in this con- 
tract to any other branch of the Government shall be subject to all the 
rights, powers and privileges of Contractor hereunder and shall be 
conditioned upon such transferee's assuming all duties and obligations 
of Reserve hereunder. 

Section 24. Any notice required to be given : Contractor under 
this contract shall be addressed to: Neches Butane Products Company, 
420 Lexington Avenue, New York, New York. ) 

Any notice required to be given to Reserve under this contract 
shall be addressed to: Rubber Reserve Company, 811 Vermont Avenue, 
N. W., Washington, D.C. 

Any notice to be given hereunder shall be in writing and may be 
personally delivered or sent by telegram or mail to the party for which 
intended at the address of such party as specified above. A notice per- 
sonally delivered to either party must be personally delivered to an 
officer or manager thereof. Notice by registered mail shall be deemed 
to have been given at the expiration of that time after mailing which is 
normally required by the postal authorities to make delivery. Tele- 
graphed notice shall be deemed to have been given the day after sending 
the telegram. Each party shall immediately send to the other by regu- 
lar mail confirming copies of any notices sent by telegraph or air mail. 
Either party by giving notice as aforesaid may change its address for 
notices thereafter. 

Section 25. This contract shall be for a term beginning with the 
date hereof and ending five (5) years after the date on which Contractor 
gives Reserve notice that the Plant is ready for operation, as provided 
in Section 2 hereof. | 
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Section 26. This contract shall automatically terminate upon the 
cancelation or termination of the Lease Contract. In addition, Reserve 
Shall have the right to terminate this contract at any time prior to re- 
ceipt of notice from Contractor of the completion of the "Construction 
Program" as defined in the Lease Contract, upon giving to Contractor 
ten (10) days' written notice of such termination. Either party shall 
have the right to terminate this contract during that period of the term 
hereof subsequent to said completion of said "Construction Program" 
upon not less than ninety (90) days' written notice to the other party. 
At the expiration or prior termination of this contract, Reserve shall 
pay all amounts payable pursuant to the provisions of Sections 3 and 4 
not already paid by Reserve, including without limitation all cost, ex- 
penses, losses and liabilities sustained or incurred by Contractor in 
anticipation of the performance of this contract not reimbursable under 
the Lease Contract or otherwise, and any loss or liabilities sustained 
by Contractor on all such obligations, commitments and claims as Con- 
tractor may have undertaken or incurred in connection therewith prior 
to such termination. Reserve shall have the right in its notice of ter-. 
mination or otherwise to require Contractor at Reserve's expense to 
process or complete the processing of any materials in a raw or un- 
finished state of processing during the period immediately preceding 
the expiration or prior termination of this contract, in so far as is 
practicable in order that the maximum value of such materials may be 
realized by Reserve. 

Section 27. In the event Contractor now owns or controls or here- 
after acquires any United States Letters Patent during the term of this 
contract relating to the use of butadiene in the production of Synthetic 
Rubber, Contractor agrees not to assert any claim against Reserve or 
its agents for any act of infringement of Contractor's aforesaid United 
States Letters Patent by reason of the manufacture, use or sale by Re- 
serve or its agents of Synthetic Rubber made from butadiene produced 
during the term of this contract. 

Section 28. Contractor shall be bound by all the terms and 
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conditions and entitled to all of the benefits of a certain agreement en- 
titled "General Agreement on Exchange and Use of Technical Informa- 
tion Relating to Butadiene", dated as of February 5, 1942 (which agree- 
ment is incorporated herein by reference and a copy thereof attached 
hereto as Exhibit '"B"), and any amendment thereto, to the same extent 
as if Contractor were an original party signatory thereto and for such 
purposes Contractor hereby consents to the specification in the seventh 
WHEREAS clause of said agreement of butane and butane-butylene mix- 
tures as the base material from which Contractor will produce BUTA- 
DIENE hereunder. 

IN WITNESS WHEREOF, RUBBER RESERVE COMPANY and 
NECHES BUTANE PRODUCTS COMPANY have caused this contract to 
be executed by their respective Presidents, duly authorized thereto, 
and their respective corporate seals to be hereunto affixed, duly at- 
tested by their respective Secretaries, as of the cay and year first 
above written. 


[SEAL] : 
ATTEST: RUBBER RESERVE COMPANY 
{Mlegible) (Sgd.) By HL J. Klossner 
Secretary President 
pREALs NECHES BUTANE PRODUCTS 
ATTEST: COMPANY _ 
(Iilegible) _—s—s((Sgd. ) By W. H. Hoffman _(Sgd.) 





Secretary President 


“it 
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EXHIBIT D 


Federal Facilities Corporation 
Washington 25, D. C. 


Oct. 29, 1954 (Stamped) 


Neches Butane Products Company 
P. O. Box 1535 
Port Neches, Texas 


Attention: Mr. W. H. Hoffman 
President 


Gentlemen: Re: SR 22-1 

Disposal of Government-owned facilities under the Rubber Pro- 
ducing Facilities Disposal Act of 1953 will terminate activities of this 
Corporation under the Rubber Act of 1948. 

Transfer of possession of facilities to purchasers must be made 
promptly and within a period of sixty or possibly thirty days. 

However, knowledge as to whether disposal will actually occur, 
knowledge as to the initial date and duration of such transfer period, as 
well as identity of purchasers and facilities to be sold, must await events 
which are not predictable and over which this Corporatian has no con- 
trol. 

Consequently, in case of disposal, said activities of this Corpora- 
tion must be terminated and transfer made of said facilities, all within 


a limited span of time which cannot now be accurately determined. 


Hence, to permit the Government to provide for and accomplish 
orderly and economical termination of said activities of this Corpora- 
tion and transfer of facilities to purchasers, you are requested to grant 
to this Corporation the right to terminate the captioned document(s) and 
any other document(s) administered by this Corporation in which you 
have an interest, upon no less than 5 days" written or telegraphic notice 
to you given at any time on or after the beginning of said transfer period, 
which right shall be in addition to any termination rights otherwise con- 
_ tained in said document(s). 

| Thus, this Corporation can use such right of termination only in 
the event disposal becomes effective and a transfer period exists in 
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accordance with said Disposal Act. Termination rights are not other- 
wise affected. | 
Execution of the enclosed copy hereof by you and return thereof 

to this Office will constitute your grant of said additional termination 
right in favor of this Corporation. : 

Very truly yours, : 

FEDERAL FACILITIES CORPORATION 

WV {@ By _E. D. Kelly, Director (Sgd. ) 

Office of Synthetic Rubber 

NECHES BUTANE PRODUCTS COMPANY | 


By W. H. Hoffman Sea) 
Title 


Submitted with memo to Files #125 - 12/8/54 : 


EXHIBIT E i 
~~ Reconstruction Finance Corporation 
Washington 25, D. c. 


Sep. 11, 1952 (Stamped) 


Neches Butane Products Company | 
Box 1535 ! 
Port Neches, Texas 


Attention: Mr. W. H. Hoffman 
President 


Re: RuR SR 22 | 
Group Retirement Annuity Plan 


Gentlemen: i 

Reference is made to your letter of April 29, 1952, and to the 
typewritten copy of your "Revised Group Annuity Plan, April 25, 1952" 
enclosed therewith, setting forth the fundamental provisions of the Plan 
which has been agreed to by your Company and the unions representing 
your employees. 

From the information furnished, we submit below a summary of 
the Plan referred to, and a statement of the portion of the cost thereof 
to be reimbursed to your Company by Reconstruction Finance 


i 
! 
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Corporation (RFC) under the terms of the captioned contract. The words 
“captioned contract" as used herein shall mean the Operating Agreement, 4 
if any, between the parties covering operation of the Plant, subsequent 
to June 30, 1952. 
GROUP RETIREMENT ANNUITY PLAN 
TYPE OF PLAN: Underwritten by The Travelers Insurance Company. 
EFFECTIVE DATE: September 1, 1952, or as soon thereafter as all 
| required approvals of Government agencies have been obtained. 
ELIGIBILITY: (a) Six months continuous service, subject to conditions . 
specified in the covering retirement insurance contract. 
(b) Employees 65 years of age on date of inception of the 
Plan and meeting the length of service requirements to be eligible 
for past service annuities only. 
PENSION BENEFITS: 
(a) Past Service: One and one-half percent (1-1/2%) of 
average base pay from date of employment by Neches to date of 
inception of Plan for each year of continuous service. Allowance 
to be made for service of fractional years (calendar months) ona 
prorated basis. 
(b) Current Service: Starts at a minimum of approximately 
1% at a monthly salary of $100. 00 and increases incrementally to 
approximately 1.65% at monthly salary in excess of $1, 000. 00. 
EMPLOYEE CONTRIBUTIONS: 
| (a) Past Service Benefits: Cost to be fully paid by employer. 
(b) Current Service: Monthly payments are based upon pre- 
vailing monthly base earnings in accordance with the "Table of 
Annuity Amounts and Employee Payments, " attached to the Plan 
and as provided by Travelers in the covering contract. The amount 
paid by the employee will approximate $24. 00 for each $1. 00 of 
monthly future service pension at the age of 65. 
COMPANY CONTRIBUTIONS: 
(a) Past Service: To be borne wholly by the Company. Pur- 
chase of vested benefits and retirement annuities annually as 
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RETIREMENT AGE: 





59 ! 
accrued, Annual costs for Past Service — are shown in 
Schedule "A" attached to the Plan. 3 

(b) Current Service: Monthly contributions by the Company 

when combined with the monthly contributions of the employee will 
purchase the current service annuity unit alloted to each pay class, 
as shown in the "Table of Annuity Amounts and Employee Pay- 
ments, " attached to the Plan. The approximate amount of initial 
payments by employees and by the Company are as follows: 





Monthly Annually 
Employee's share $ 9, 562. 40 $114, 748. 80 
Company's share 20, 514. 20 246, 170. 40 
Total $30, 076. 60 $360, 919. 20 


This is a unit purchase group annuity plan. The method of 
purchase involves a single premium purchase each year, this 
premium being composed of twelve monthly payments by both the 
employer and employee. At the end of the contract year a suffi- 
cient sum has been accumulated to completely purchase the unit of 
annuity determined by the employee's earnings class for that par- 


ticular year, and this unit of annuity is credited to the employee. 


Should the:employee fail to make twelve monthly payments, the 
employer will make only the same number of payments. It is to 
be noted that the unit of annuity is a predetermined amount based 
on the service and earnings of the employee for the single con- 
tract year, which amount is completely purchased during that year. 
Thus the purchase plan may be looked upon as a series of 
individual transactions, each transaction taking place over the 
period of a contract year and being completed at the end of that 
year and based on services performed and earnings for that par- 
ticular year or portion thereof. 
(a) Normal - the first day of the month following attainment 
of age 65. 


| 


(b) Optional - Minimum 55. Pension payable to employee 
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electing early retirement to be computed on basis of applicable 
tables to be included in the covering contract and the individual's 
rights under the vesting provisions of the Plan. 

(c) Employees who have attained normal retirement age at 
the inception of the Plan, or who attain normal retirement age 
prior to damec®Oxxi@S8x Feb. 28, 1954, shall be given the option 
of retiring daiyoigyxtSt Mar. 31, 1954. Granting of this option 
by the Company shall be conditioned upon the employee being phys- 
ically able to perform the regular duties prescribed for the appli- 
cable occupational classification. Pension paid to an employee 
exercising this option shall not begin until the first month of actual 
retirement, and the amount of such pension shall be only that ac- 
crued on behalf of the employee at the inception date or upon date 
of attainment of normal retirement age, whichever date is the 
later. 


VESTING INTEREST: The employee is to have 100% vested interest of 


his own contributions at all times, plus 50% of the Company's con- 
tribution to prior and current service after 10 years of service, 
with an additional 5% of the Company's contribution for each ad- 
ditional year of service until reaching a vested right to 100% of the 
Company's contribution after 20 years of service, or upon attain- 
ment of normal retirement age, whichever is the earlier. 


DEATH BENEFITS: Excess of employee's contributions plus interest 


as stipulated, in the covering retirement insurance contract, over 
pensions paid, if any. 


WITHDRAWAL PRIVILEGES PRIOR TO RETIREMENT; 


(a) Receive cash refund of all employee's contributions with 
interest compounded as provided in the covering retirement in- 
surance contract. 

(b) If employee has qualified for vested interest (10 years 
continuous service or more), he may elect to leave his contribu- 
tions in the Plan and receive at age of 65 a pension (as computed 
from tables in the covering retirement insurance contract) 
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applicable to his own contributions and his vested right in the 
Company's contributions. ; 
UNIFORM INCOME OPTION: Provision to be made enabling em- 
ployees retired before normal retirement date, as outlined in 
Group Annuity Contract, to receive an increased annuity up to 
age 65 with a compensating decrease in annuity after age 65, for 
the purpose of providing a level income from retirement date 
until death, taking into consideration estimated Social Security 
payments. 

EMPLOYER WITHDRAWAL CREDITS: At the withdrawal fromithe Plan 
in good health of an employee whose annuity has not vested in him, 
the employer is to be entitled to a withdrawal credit. This credit 
will be 96% of all payments actually received by the insurance 
company for the employee with compound interest at the rate of 
2% per annum computed as to each such payment from the con- 
tract anniversary following payment to the first day of the month 
in which withdrawal takes place, less the cash withdrawal benefit 
due to the employee. As respects any such payments for past 
service annuities, interest will compound from the date of pay- 
ment, and the credit will not be less than 100% of the past service 
payments. | 

Such employer withdrawal credits arise only while the em- 
ployer is paying premiums under the contract and are applied 
against premiums falling due. ! 

OTHER MISCELLANEOUS PROVISIONS: ! 

(a) Continuation of annuities to a dependent. Such continua- 
tion to be arranged under certain conditions in return for a reduc- 
tion in the annuity payable to the employee. 

(b) Privilege of Suspension. The employer can suspend 
payments into the Plan with a corresponding inne in the accrual 
of benefits for temporary periods. 

(c) Right to change or discontinue. These rights are to be 


reserved to the employer. However, where necessary to make 
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the Plan comply with Internal Revenue regulations, the contract 
will provide that if this right is exercised within 10 years the 
pensions actually being paid or due to be paid to higher paid em- 
ployees might have to be reduced. 

The insurance company to retain the right to discontinue a 
contributory case at any time when less than 75% of the eligible 
employees are included under the Plan. 

(a) Contract and certificates. A master contract is to be 
issued to the employer and certificates and announcements are to 
be provided for the employees. 

(e) Guarantee of premium rates. The premium rates are 
to be guaranteed for a period of five years from the effective date 
of the Plan. 

(f) It should be fully understood that the cost estimates 
given herein are based on the inception of the Plan as of July 1, 
1952, with wages and salaries remaining unchanged until that date. 
The cost figures represent estimated maximum obligations at cur- 
rent ages, wages and employment. 

Proposed Reimbursement: RFC shall reimburse to your Company 

the amount of the net expense (gross, less any return premium, divi- 
dend, cash surrender value or other payments or credits applicable to 
such gross expense) for contributions made by it for the benefit of each 
eligible employee in accordance with the Past Service feature and Cur- 
rent Service feature of the Plan, it being understood that such contribu- 
tions shall be limited to your Company's cost of maintaining the em- 
ployee's rights under the Plan only during and for the time the employee 
is engaged in work connected with the captioned contract. ‘Tianamcgcnt 


WATP 
ye 


We have omitted any reference to "Life Insurance After Retire- 

_ ment" for the reason that this benefit is covered under the Group Life Ais 

Insurance Plan of your Company, outlined in our letter of November 2, ay 
1951. a 
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It is understood that no duplication of benefits shall prevail and, 
consequently, Transferred Employees from Parent companies on loan 
to Neches who are eligible to participate in a Pension Plan, Retirement 
Plan, Savings Plan or similar Plan of any one of the Parent companies 
shall not be permitted to participate in the benefits of the above-described 
Retirement Plan of Neches. 

It is understood that there will be no obligations or liabilities on 
the part of RFC under the captioned contract, or otherwise, in favor of 
Neches or any others in connection with the foregoing Plan after the 
termination of the captioned contract. 

It is understood that Neches has advised the Unions and The Travel- 
ers Insurance Company that RFC shall have no obligations or liabilities 
to Neches or others under the captioned contract, or otherwise, with 
respect to the foregoing Retirement Plan after the termination of the 
captioned contract. | 

It is further understood that Travelers Insurance Company will, 
upon discontinuance of the Contract between The Travelers Insurance 


Company and Neches Butane Products Company, or ‘upon discontinuance 
of the Operating Agreement between Reconstruction Finance Corporation 
and Neches Butane Products Company, whichever first occurs, agree 

to pay to Reconstruction Finance Corporation in cash 95% of any 


withdrawal credits resulting from payments to the Insurance Company 
which were reimbursed by Reconstruction Finance Corporation and 
which have not been otherwise used or applied as provided in the terms 
of the Group Annuity Contract prior to the discontinuance of the Group 
Annuity Contract or the Operating Agreement as aforesaid. This pro- 
vision will be incorporated into the Group Annuity Contract as finally 
executed. | 

If the foregoing understanding is tiara’ to your Company, 
it is requested that the approval of your Company be indicated on the 
enclosed copy of this letter and that the same be returned to RFC for 
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retention in its records. 
Very truly yours, 


RECONSTRUCTION FINANCE 
CORPORATION 


By E. D. Kelly (Sgd. ) 
E. D. Kelly, Director 
Office of Synthetic Rubber 

ACCEPTED AND APPROVED: 

This 4th day of December, 1952. 

NECHES BUTANE PRODUCTS COMPANY 

By W. H. Hoffman (Sgd.) 

, Pres. 


(Title ) 


Submitted with memo &4#9xaobPrtOyGe 3499 - 12/22/52 


* * * 
APRIL 19, 1955 
‘TELETYPE MESSAGE SR 22-3 


NECHES BUTANE PRODUCTS COMPANY 
‘PORT NECHES, TEXAS 


ATTENTION: MR. W. H. HOFFMAN 
| PRESIDENT 


RE RUR SR 22, PLANCOR 933. YOUR COMPANY IS HEREBY NOTI- 
FIED THAT USE AND POSSESSION OF PROPERTY CONSTITUTING 
PLANCOR 933 AND USE AND POSSESSION OF ALL OTHER PROPERTY 
BELONGING TO THIS CORPORATION AS OWNER OR OTHERWISE, 

‘USED OR HELD BY YOUR COMPANY UNDER THE AFORESAID OR 

ANY OTHER AGREEMENTS, SHALL CEASE AND TERMINATE AT 

‘NINE O'CLOCK A. M., CENTRAL STANDARD TIME, FRIDAY, APRIL 
29, 1955. THEREUPON YOUR COMPANY SHALL DELIVER POSSES- 

‘SION OF SAID PROPERTY AS DIRECTED BY THE RUBBER PRO- 

_DUCING FACILITIES DISPOSAL COMMISSION. YOUR COMPANY SHALL 
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ADVISE THIS CORPORATION IMMEDIATELY OF ANY OF SAID PROP- 
ERTY NOT THEREUPON RELEASED FROM YOUR POSSESSION BY 
SAID COMMISSION. YOUR COMPANY SHALL TAKE NECESSARY 
ACTION TO TERMINATE AS OF THE AFORESAID TIME ANY OBLI- 
a GATION OR LIABILITY OF THIS CORPORATION WITH RESPECT TO 
i SAID USE OR POSSESSION; AND SHALL TAKE NECESSARY ACTION 
: FOR YOUR COMPANY TO THEREAFTER RENDER AN ACCOUNTING 
: UNDER AGREEMENTS WITH THIS CORPORATION. PLEASE AC- 
a KNOWLEDGE THIS WIRE BY RETURN WIRE. 
E. D. KELLY (Sgd.) 
‘ee E. D, KELLY, DIRECTOR 
HP ope OFFICE OF SYNTHETIC RUBBER 
FEDERAL FACILITIES CORPORATION 
LFreeman/vd © Wd | 


FOR GENERAL FILES 
Submitted with memo 3474 - 8/12/55 


i 


74 EXHIBIT H 
NECHES BUTANE PRODUCTS COMPANY 
Box 1535 
- * % Port Neches, Texas 
April 29, 1952 
Reconstruction Finance [Stamped: Received May 1 - 1952 
Corporation Walter N. Munster 
Synthetic: Rubber Division Synthetic Rubber Division 
Washington 25, D. C. Production Branch] 


Attention: Mr. Walter N. Munster 
Chief, Plant Operations Branch 


Re: RuR SR 22 
Proposed Pension Plan 


Gentlemen: 


: 


On March 27, 1952, in a letter addressed to Mr. Leland E. Spen- ' 
cer, we advised that action on our proposed pension plan was awaiting 
certain information to be supplied by The Travelers Insurance 
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Company. Our negotiations with the Unions representing our employees 
in the matter of an employee pension plan having been completed and the 
necessary statistical data for estimating comparable costs involved hav- * 
ing been supplied by The Travelers Insurance Company, we are sub- 
mitting herewith three (3) copies of the revised proposal for institution 
of the Plan. 

Two major changes resulted from negotiations following the re- 
jection of our 1951 proposal. The primary change was that of computing 
prior service pensions on the basis of 1-1/2% of the employees’ average 
earnings from date of employment to date of inception of the plan multi- sie 
plied by the years of prior service, as distinguished from our original 
plan of computing prior service on the basis of 1-1/2% of current wages 
at the time of inception of the plan multiplied by the years of prior ser- 
vice. 

The second major change was brought about by the Union's refusal 
to accept the reduction in prior service pensions without a reduction in 
employees’ monthly payments toward the cost of the plan froma ratio 
of $30. 00 for each $1. 00 of monthly pension at age 65 to a ratio of 
$24. 00 per $1. 00 of pension, the latter figure being the ratio of em- 
ployee contribution prevailing in the oil industry in this area. 

Travelers had proposed three methods of retirement of costs of 
prior service pensions; namely, (a) a lump sum single payment, (b) 
annual payments of 6% of total costs over an estimated 20 years, and 
(c) annual payments sufficient to cover vesting rights as such rights 
accrued. The savings resulting from the change in computing prior 


75 service pensions on a basis of average wages rather than current 
wages are substantial, as will be seen by the comparative tabulations 
given below, our original proposal of 1-1/2% of current wages being 
listed as "Plan A" and the revised proposal based on 1-1/2% of average 
wages listed as "Plan B": 





Single Payment Plan (a) i 
Plan A $2, 359, 710. 00 


Plan B 1, 847, 923. 00 


$ 511, 787.00 


Annual Payments Over 20 Years (b) | 
Plan A $ 141,000. 00 
Plan B 110, 900. 00 
$ 30,100.00 


Meeting Vested Rights As Accrued (c) : 
Plan A $2, 784, 269. 00 
Plan B 2, 175, 000. 00 
$ 609, 269. 00 
The increased cost to the Company per annum by reason of the 
decrease in employee contributions is shown below: 3 
30 to 1 Ratio $ 228, 717. 12 


24 to 1 Ratio 246, 170. 40 
$ 17,453.28 

With reference to the three methods of retiring costs suggested 
by Travelers, our opinion is as follows: : 

(1) Lump Sum Single Payment - This method is undesirable be- 
cause it would involve R. F.C. in payments for costs not accrued under 
their operation, should the plant be closed or its ownership changed. 

(2) Annual Payments Over Period of 20 Years - This method of 
payment is subject to the same criticism as the jump sum single pay- 
ment since fixed payments might exceed the obligations accruing an- 
nually, particularly after the first five years of the plan, with the addi- 
tional objection that R. F.C. would be required in any case to make 
sufficient annual payments to cover all actual retirements occurring 
during any year, and, in the event of the sale of the plant, would have 
to guarantee a single payment to cover all vested rights and retirements 
accruing prior to the sale of the plant and not covered by annual pay- 
ments. Neches would be forced to request this guarantee in order to 
assure its employees that their vested rights would be fully insured 
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' in case of closing or sale of the plant. 

(3) Retirement of Vested Rights, Retirements and Current Ser- 
vice as Accrued - This plan is recommended by Neches since it is felt 
that it meets fully the requirements of R. F.C. that they will have no 
_ continuing obligation beyond the period of R. F.C. operation, annual 
_ payments will cover only such rights as are fully earned during the 
_ period of R. F.C. operations, and withdrawal credits earned during 
R. F.C. operations will be credited to R. F.C. It also assures Neches 
employees of full coverage for the period of R. F.C. operations and would 
enable R. F.C. to cease operations at any time with all obligations fully 
met and no liability existing beyond the period of contract terminations, 
(for costs see schedule "A" attached). 

It should be fully understood that the cost estimates given herein 
are based on the inception of the plan July 1, 1952, with wages and 
salaries remaining unchanged until that date. The cost figures repre- 
sent estimated maximum obligations at current ages, wages and em- 
ployment. 

Initial costs can be increased by wage increases occurring prior 
to July 1, 1952, and should any lengthy delay beyond July 1, occur 


cost estimates would be increased by reason of increases in length of 


prior service and increases in the average age of employees. 

Early consideration of the plan is requested both because of the 
possibility of incurring increased costs and because of the effect of 
further delays upon our employee relations. 

After your office has had time to examine and consider the amended 
plan our representatives will be available to discuss the plan in detail 
with you at your offices at your earliest convenience should you feel that 
such a meeting is necessary or desirable. 

Yours:very truly, 
W. H. Hoffman (Sed. ) 


WHH:evb 
Enc. (3) 
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[ Filed Sept. 12, 1956] 
[Served by Mr. Littlehales at 1:30 p.m., Sent. 12, 1956, LM] 
REPLY OF PLAINTIFF TO DEFENDANT'S 
ANSWER AND COUNTERCLAIMS : 

NOW COMES Neches Butane Products Company, plaintiff in the 
above entitled and numbered cause, and files this reply to the answer and 
counterclaims of the defendant, Federal Facilities Corporation, and 
respectfully says: 

1. 

Plaintiff admits the allegations set forth in Paragraph 14 of de- 

fendant's counterclaim alleged in Count I. ! 
2. 

Plaintiff admits the allegations set forth in Paragraph 15 of said 
counterclaim. 

3. 

Plaintiff admits the allegations set forth in Paragraph 16 of said 
counterclaim. 

4. | 

Plaintiff does not have knowledge or information sufficient to form 
a belief as to the truth of the allegation in Paragraph 17 of said counter- 

claim by which defendant alleges that it makes this counterclaim 
under its power to sue provided by the Rubber Act of 1948, but plaintiff 
admits that the provision of the Rubber Act and the provision of Section 
5 of defendant's charter as alleged in said paragraph are correct. 

6. : 

Plaintiff admits the allegations set forth in Paragraph 18 of said 
counterclaim, except plaintiff denies that Rubber Reserve Company by 
the Operating Agreement retained the power to control and limit the 
costs for which it would be responsible and plaintiff alleges that under 
said agreement Rubber Reserve Company assumed and agreed to pay 
certain costs and liabilities which it would not have the right to control 


or limit under such agreement. 
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iB. 
Plaintiff admits the allegations set forth in Paragraph 19 of said 
counterclaim. 
i 
Plaintiff admits the allegation set forth in Paragraph 20 of said 
counterclaim. 
8. 
Plaintiff admits the allegations set forth in Paragraph 21 of said 
counterclaim. 
9. 
Plaintiff denies all of the allegations in Paragraph 22 of said 
counterclaim. 
10. 
Plaintiff admits the allegations set forth in Paragraph 23 of said 
counterclaim. 
11. 
Plaintiff admits the allegations set forth in Paragraph 24 of said 
counterclaim. 
12. 
Plaintiff denies all of the allegations in Paragraph 25 of said 
counterclaim. 
13. 
Plaintiff denies all of the allegations in Paragraph 26 of said 
counterclaim. 
14. 
Plaintiff admits that the language in quotations set forth in Para- 
graph 27 of said counterclaim appears in the letter of April 29, 1953, 
that W. H. Hoffman signed such letter, that Exhibit '"H" is a true copy 
of said letter, but plaintiff denies the other allegations of said para- 
graph. 
15. 
Plaintiff states that it does not have knowledge or information suf- 
‘ficient to form a belief as to the truth of the allegation in Paragraph 28 





¢$ 





1 | 

of said counterclaim that defendant relied upon certain representations; 

plaintiff admits that the language quoted from the letter dated September 

11, 1952 is correctly quoted and that Exhibit "E" is a true copy of such 

letter, but plaintiff denies that the same constitutes a valid and binding 

agreement and that defendant's liability to reimburse plaintiff with re- 

. | spect to payments made under said Group Annuity Contract was limited 
by such letter. 

80 16. : 

Plaintiff admits the allegations of Paragraph 29 of said counter- 
claim, except plaintiff denies that the Group Annuity Contract with 
Travelers provides for payment monthly of premiums which include an 
amount for past service annuities, that defendant does not know the ex- 
act terms of said Group Annuity Contract and that Reconstruction Fi- 
nance Corporation shall become entitled to the full amount of withdrawal 
credits which arise upon changes of status of plaintiff's employees at 
the date on which the Operating Agreement is discontinued. 

17. | 

Plaintiff admits the allegations set forth in Paragraph 30 of said 
counterclaim, except plaintiff denies that it was bald by defendant the 
sum of $198, 347. 53, as alleged therein. 

18. | 

Plaintiff denies that defendant terminated the Operating Agree- 
ment and Lease Contract on April 29, 1955, as alleged in Paragraph 31 
of said counterclaim, but admits that Exhibit 'F"' is a true copy of the 
notice referred to therein. | 


19. ! 
Plaintiff admits the allegations set forth in Paragraph 32 of said 
counterclaim. 
20. 


Plaintiff admits that it ceased its operations under the Operating 
Agreement and surrendered the possession of the plant at 9 A.M., 
Central Standard Time, on April 29, 1955, as alleged in Paragraph 33. 
of said counterclaim, but denies all of the other allegations thereof. 
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21. 
Plaintiff denies the allegations of Paragraph 34 of said counter- 
claim. 
22. 
Plaintiff admits the allegations of Paragraph 35 of said counter- 
claim. 
23. 
Plaintiff denies the allegations of Paragraph 36 of said counter- 
claim. 


24, 
Plaintiff does not have knowledge or information sufficient to 
form a belief as to the truth of the allegations in Paragraph 37 of said 
counterclaim, except that plaintiff denies "that said credit balance and 
withdrawal credits aggregate more than $400, 000. 00, and that Travelers 
has held and is holding said credit balance and withdrawal credits for 
the benefit and credit of plaintiff." 


25. 
Plaintiff denies the allegations of Paragraph 38 of said counter- 
claim. 
26. 
Plaintiff denies the allegations of Paragraph 39 of said counter- 
claim. 
27. 
Plaintiff denies the allegations of Paragraph 40 of said counter- 
claim. 
| 28. 
Plaintiff does not have knowledge or information sufficient to form 
a belief as to the truth of the allegations in Paragraph 41 of said 
counterclaim that credits will arise in the future with Travelers in favor 
of plaintiff under said Group Annuity Contract, but plaintiff denies the 
other allegations of Paragraph 41 of said counterclaim. 
First Defense 
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29. | 

Plaintiff alleges that under the terms of said Operating Agreement 
between plaintiff and Rubber Reserve Company, dated May 15, 1942, it 
was agreed that plaintiff would be reimbursed for all expenditures made 
and all costs, expenses, losses, and liabilities of whatsoever kind or 
character incurred by it in connection with the operation and maintenance 
of the Butadiene Plant at Port Neches, Texas, including costs under plans 
for the benefit of employees which are consistent with employee-relation 
policies prevailing in the area in which the plant is located or incurred 
pursuant to an agreement made as a result of collective bargaining with 
representatives of plaintiff's employees; that defendant, as the succes- 
sor of Reconstruction Finance Corporation, assumed all of the obliga- 
tions and liabilities of Rubber Reserve Company under said Operating 
Agreement; that plaintiff entered into said Group Annuity Contract with 
the Travelers Insurance Company and incurred costs and liabilities 
thereunder while said Operating Agreement was in full force and effect, 
including the cost of the purchase of past service annuities which was 
consistent with the employee-relation policies in the area and which was 
pursuant to agreements made as a result of collective bargaining with 

representatives of plaintiff's employees; and that said costs and 
liabilities were incurred while said Operating Agreement was in full 
force and effect and defendant became liable to reimburse plaintiff for 
such costs. | 
Second Defense 

30. | 

Plaintiff alleges that said alleged Letter Agreement of September 
11, 1952, which is attached as Exhibit "E" to defendant's answer and 
counterclaims is invalid and void for failure of consideration as plaintiff 
received no consideration for the execution of said Letter Agreement, 
and at the time the same was signed by both parties defendant was bound 
and obligated under said Operating Agreement of May 15, 1942 to reim- 
burse plaintiff for all costs incurred or paid by it or to be incurred and 
paid by it under the terms and provisions of a Pension Plan or Group 
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Annuity Plan for the benefit of plaintiff's employees. 
| Third Defense 
31. 

Plaintiff alleges that if said Letter Agreement of September 11, 
1952 is valid and binding on it, which is not admitted but expressly de- 
nied, that such agreement provided that plaintiff would be reimbursed 
for its cost of maintaining the employee's rights under the plan only dur- 
ing and for the time the employee is engaged in work connected with the 
captioned contract (Operating Agreement) and that there would be no 
obligations or liabilities on the part of Reconstruction Finance Corpora- 

tion (defendant's predecessor) after termination of the Operating 
Agreement; that the cost of the purchase of past service annuities as 
alleged in plaintiff's complaint was a cost of maintaining the employee's 
rights under the Group Annuity Plan during the time that the employee 
was engaged in work connected with the Operating Agreement; that as 
alleged in plaintiff's complaint such cost for the purchase of past service 
annuities was incurred on December 1, 1952, while such Operating Agree- 
ment was in full force and effect, and said past service annuities related 
to work previously performed by employees and connected with said 
Operating Agreement, which has never been terminated by defendant but 
is still in effect, and related to work performed by such employees while 
the Butadiene Plant was being operated for the account of predecessors 
of defendant. 


Fourth Defense 
32. 


Plaintiff alleges that if said Letter Agreement of September 11, 
1952 is valid and binding upon it, which is not admitted but expressly 
denied, that the same precludes and estops defendant from asserting a 
claim to the credits and moneys as alleged in its counterclaims; that 
said Letter Agreement as originally written included the following pro- 
vision in regard to payment of credits to defendant's predecessor, Re- 
construction Finance Corporation: 
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"The amount of any credits arising from contributions reimbursed 
or reimbursable hereunder shall be paid to RFC by your Com- 
pany. "5 | 
that prior to the final execution of said Letter Agreement it was 
agreed that the above provision should be stricken therefrom and it was 
marked out on the Letter Agreement which was signed by the parties 
and, accordingly, it was agreed that such credits from contributions 
should not be paid to Reconstruction Finance Corporation by plaintiff; 
that there was no other provision in said Letter Agreement providing for 
the payment of any crédits by plaintiff to Reconstruction Finance Corpo- 
ration but the only other provision therein providing for the payment of 
any character of credits to such concern was as follows: 
"It is further understood that Travelers Insurance Company will, 
upon discontinuance of the Contract between The Travelers In- 
surance Company-and Neches Butane Products Company, or upon 
discontinuance of the Operating Agreement between Reconstruc- 
tion Finance Corporation and Neches Butane Products Company, 
whichever first occurs, agree to pay to Reconstruction Finance 
Corporation in cash 95% of any withdrawal credits resulting from 
payments to the Insurance Company which were reimbursed by 
Reconstruction Finance Corporation and which have not been other- 
wise used or applied as provided in the terms of the Group Annuity 
Contract prior to the discontinuance of the Group Annuity Contract 
or the Operating Agreement as aforesaid. This provision will be 
incorporated into the Group Annuity Contract as finally executed. "; 
that the above provision was incorporated in the Group Annuity Contract; 
that said Operating Agreement has not been discontinued and defendant 
has not become entitled to payment by Travelers of 95% of any with- 
drawal credits; that the specification of only the payment of 95% of said 
withdrawal credits without providing for the payment of any other credits 
to Reconstruction Finance Corporation and the deletion of said provi- 


sion providing for :the payment of any credits arising from con- 
tributions reimbursed or reimbursable under said Letter Agreement 
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of September 11, 1952, preclude and estop defendant from asserting said 
counterclaims against plaintiff. 

33. 

In reply to Paragraph 42 of Count II of defendant's counterclaim, 
and to each of the paragraphs referred to therein, plaintiff adopts and 
realleges respectively the replies made by it in Paragraphs 1, 2, 3, 4, 
5, 6, 7, 8, 9, 18, 19, 20, 21, and 22, hereinabove stated. 

34. 

Plaintiff admits the allegations set forth in the first and second 
sentences of Paragraph 43 of said counterclaim of Count I, but denies 
the other allegations of said paragraph. 

| 35. 

In further reply to defendant's counterclaim set forth in Count IJ, 
plaintiff realleges and adopts its First, Second, Third and Fourth Defen- 
ses as stated in Paragraphs 29 to 32, inclusive. 

36. 

In reply to Paragraph 44 of Count III of defendant's counterclaim, 
and to each of the paragraphs referred to therein, plaintiff adopts and 
realleges respectively the replies made by it in Paragraphs 1, 2, 3, 4, 
5, 6, 7, 8, 9, 18, 19, 20, 21, and 22, hereinabove stated. 

87 37. 

Plaintiff admits the allegations set forth in the first sentence of 
Paragraph 45 of said counterclaim of Count III, but plaintiff denies all 
of the other allegations in said paragraph. Plaintiff further alleges that 
audits were made on behalf of defendant by the public accounting firm 
of Peat, Marwick, Mitchell & Company through the closing date of April 
29, 1955, and that plaintiff has cooperated fully with defendant and said 
accounting firm in connection with such audits and is willing to permit 
and to cooperate in the final audit of all of its books and records at any 
time. 

38. 

In further reply to defendant's counterclaim as alleged in Count II, 

plaintiff realleges and adopts its First, Second, Third and Fourth 





77 | 
Defenses as stated in Paragraphs 29 to 32, inclusive. 

WHEREFORE, plaintiff prays that defendant take nothing by its 
counterclaims or any of them and that plaintiff recover all of its costs 
in this behalf expended. | 

James H. sieiaael Sed. ) 


JAMES H. LITTLEHALES 
ak % * 


VINSON, ELKINS, WEEMS & SEARLS 


By David T. Searls (Sgd..) 


DAVID T. SEARLS : 


* * * 


Attorneys for Plaintiff 
Neches Butane Products Company 


[June 29, 1957] 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 
Defendant, by H. Clay Espey, Norwood B. Orrick and Robert R. 
Bair, its attorneys, moves the Court to enter, pursuant to Rule 56 of 


the Federal Rules of Civil Procedure, a summary judgment in favor 
of the Defendant on Plaintiff's claim for money allegedly due it, dis- 
missing the Complaint and declaring that Defendant is not liable for 
reimbursement to Plaintiff of the future payments mentioned in the 


Complaint, on the grounds that there is no genuine issue as to any ma- 
terial fact and that the Defendant is entitled to such judgment asa 
matter of law, upon, 1. The facts admitted by the pleadings; and 2. The 
facts contained in the affidavits of Woodrow C. Cronkrite, Daniel C. 
Dolan, H. Clay Espey, M. W. Knarr and Harold W. Sheehan and 


i 
1 
! 
\ 
| 
\ 
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documents attached thereto, all of which are filed herewith and made 
part hereof by this reference. 


H. Clay Espey _(Sgd. ) 


H. Clay Espey 
* * * 


Norwood B. Orrick (Sgd. ) 


Norwood B. Orrick 
* * * 


Robert R. Bair d.) 


Robert R. Bair 


Benable, Baetjer and Howard 
x * * 


Attorneys for Defendant 


136 AFFIDAVIT OF HAROLD W. SHEEHAN IN SUPPORT 

OF MOTION FOR SUMMARY JUDGMENT 
DISTRICT OF COLUMBIA, SS: 

Harold W. Sheehan, being first duly sworn, according to law, de- 
posed and said: That he is now Special Assistant to the Administrator 
of Federal Facilities Corporation and during the month of April, 1955, 
he was General Counsel of the Rubber Producing Facilities Disposal 
Commission; that he makes this affidavit upon personal knowledge of the 
facts hereinafter stated and is competent to testify thereto: 

Titie to the butadiene government-owned plant located at Port 


Neches, Texas, which is involved in the above-entitled action, was 


held by defendant Federal Facilities Corporation; and 

: That effective at 9:00 o'clock A. M., Central Standard Time, 
April 29, 1955, said plant and all equipment used in the operation of 
said plant were conveyed and granted, and bargained and sold in fee 
simple by the Rubber Producing Facilities Disposal Commission, pur- 
suant to Public Law 205, 83rd Congress, (67 Stat. 408) for valuable 
considerations as follows: 
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a. To Goodrich-Gulf Chemicals, Inc., a corporation duly organ- 
ized and existing under and by virtue of the laws of the State of Delaware, 
an undivided one-half, and | 

b. To Texas-U.S. Chemical Company, a = ie duly organ- 
ized and existing under and by virtue of the laws of the State of Delaware, 
the other undivided one-half. | 
Harold W. Sheehan (Sgd. ) 
Harold W. Sheehan 
Subscribed and sworn to before me this 24th day of June, 1957. 


Thomas J. Doherty (Sed. ) 


Notary Public, District of Columbia 
* * * 


137 AFFIDAVIT OF DANIEL C. DOLAN IN SUPPORT OF 


MOTION FOR SUMMARY JUDGMENT 


DISTRICT OF COLUMBIA, SS: 

Daniel C. Dolan, being first duly sworn according to law, deposed 
and said: That he is now Acting Director, Office of Synthetic Rubber, 
Federal Facilities Corporation; that he makes this affidavit upon per- 
sonal knowledge of the facts hereinafter stated and is ‘eames to testify 
thereto: : 

That at 9:00 o'clock, A.M., April 29, 1955, Plaintiff Neches Bu- 
tane Products Company discontinued operation of the butadiene plant 
located at Port Neches, Texas, which is involved in the above -entitled 
action, for the account of Defendant Federal Facilities Corporation, 
and at or within a few hours after said time, said Plaintiff commenced 
operation of said plant for account of Goodrich-Gulf Chemicals, Inc. , 

a corporation, and Texas-U.S. Chemical Company, a corporation. 


Daniel C. Dolan __ (Sgd.) 


Daniel C. Dolan, Acting Director, Office 
of Synthetic Rubber, Federal Facilities 
Corporation, Deteniaa 
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Subscribed and sworn to before me this 24th day of June, 1957. 


Thomas J. Doherty (Sgd. ) 


Notary Public, 
District of Columbia * * * 


182 EXHIBIT 1 
* * * ‘Neches Butane Products Company 


Box 1535 
[Stamped: Received 
Office of Rubber Reserve Port Neches, Texas 
Executive Director's Office | March 18, 1949 


Re: RuR SR 22, Plancor 933 


Mr. G. B. Hadlock, Executive Director 
Office of Rubber Reserve 
Reconstruction Finance Corporation 
811 Vermont Avenue, N. W. 

Washington 25, D. C. 


Dear Mr. Hadlock: 

We have received requests from all five of the bargaining agencies 
representing our operating and maintenance employees that the Company 
join them in negotiations for the establishment of a Retirement Plan for 
the benefit of the employees. 

These requests have no doubt been prompted by recent rulings of 
the National Labor Relations Board and court decisions that the estab- 
lishment and maintenance of Retirement Plans are subject to negotiation 
between employers and employees and that it is mandatory upon the part 
of employers to join in such negotiation when requested by the employ- 
ees. Further, it is generally known that the five oil companies owning 
refineries in the Beaumont-Port Arthur area have well established Re- 
tirement Plans, and that the adoption of Retirement Plans is an estab- 
lished area practice. Our employees understand also that all of the 
companies participating in the Synthetic Rubber Program, with the ex- 
ception of Neches Butane and Cities Service, have Retirement Plans 
which have been extended to the employees working in the butadiene 


and copolymer plants. 
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Since we recognized that we must face this question, it was pre- 
sented to the Directors at meetings of the Board held in New York on 
October 13, 1948, and on March 1, 1949. After full discussion, the 
Directors approved in principle a Retirement Plan for the Neches em- 


ployees, subject to approval by Rubber Reserve and clearance with the 
Internal Revenue Department, and directed the Insurance Committee, 
whose chairman is Mr. S. E. McKee of The Texas Company, to develop 
a plan comparable to those of the five participating companies. 
These instructions have been complied with and, for your infor- 
mation and consideration, there is attached: | 
(a) Resume of the plan proposed for offering to Neches employ- 
ees to be instituted as soon as necessary approvals can be 
obtained and other details completed - the plan to be retro- 
active to the beginning of our operations and the cost of such 
retroactive portion to be borne wholly by the Office of Rubber 
Reserve, with the current cost being shared by Rubber Re- 
serve and the participating employees. | 
183 (b) For comparative purposes, a resume of plans presently main- 
tained by each of our parent companies for their respective 
employees. i 
The Travelers Insurance Company of Hartford, Connecticut, has 
offered to underwrite the plan and has estimated the cost of pension 
benefits accruing during the first year of operation to be approximately 


as follows: | 
Employee contributions $116, 300 
Company cost 197, 300 


Total $313, 600 


On this basis, the Company's cost is approximately 5. 3% of the 
Company's payroll. This cost, however, may be expected to increase 
moderately each year for a period of years owing to the fact that the 
employee's contribution is a fixed amount for any stated amount of 
benefit, whereas the Company's cost represents the difference between 
the full cost of the benefit and the fixed amount contributed by the 
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employee. The full cost of the benefit depends upon the employee's age 
each year and, therefore, will advance as the employee becomes older. 

In addition to the foregoing, the Company assumes the expense of 
providing the pension with respect to service prior to the date of the 
plan and this cost is estimated to be a total sum of $847,000. It is our 
understanding that this amount could be budgeted at the rate of approxi- 
mately $92, 000 a year for ten years or $51, 000 a year for twenty years. 
The budgeting period is not necessarily restricted to these two illustra- 
tions. 

| Neither of the foregoing cost estimates give effect to the credits 

which will inevitably occur as a result of turnover in the organization. 
As a conservative basis, it might be estimated that these credits would 
amount to a maximum of 5% of the Company cost, thereby reducing the 
current charges to the Company by this amount. 

The Travelers Insurance Company has submitted to our Insurance 


Committee a draft of the proposed contract covering the arrangement. 


Mr. McKee has advised, however, that there are a few minor points in 
connection with the contract that he wishes to discuss further with 
Travelers and it is probable, therefore, that the contract as presented 
will be modified in some respects. It is felt, however, that any changes 
made will not appreciably alter the plan as presented by the attached 
resume. 

. We would appreciate your consideration of this proposal on the 
basis of the information submitted and also advising whether Rubber 
Reserve tentatively approves of a Retirement Plan following the general 
conditions outlined herein and at such approximate indicated cost. With 
this approval, we would proceed with final negotiation of all details 
with the insurance company, and thereafter we would submit the final 
draft to Rubber Reserve for formal approval. The Board of Directors 
believes that it would be desirable to present the completed contract to 
the Internal Revenue Department for clearance as to tax matters, 

184. _—s especially as the Plant may be ultimately acquired by private 
industry. 
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| We would appreciate Rubber Reserve's prompt consideration and 
- advice as to this matter, as our employees are continuously inquiring 


. as to the Company's position with respect to negotiating a Retirement 

Plan. 

Yours very truly, 

" W. H. Hoffman (Sed. ) 

WHH:emp | 

Enclosures ) 
‘ 

185 EXHIBIT 2 


| 
December 2, 1949 
Re: RUR SR 22 Plancor 933 


Neches Butane Products Company | 
Box 1635 | 
Port Neches, Texas : 


Attention: Mr. W. H. Hoffman, President 
Gentlemen: 

Reference is made to your letter of March 18, "1949 informing this 
Corporation of the approval in principle of a retirement plan for the 
benefit of your company's employees. ! 

The captioned contract contemplates a reimbursement to your 
company for costs incurred in connection with operations thereunder in 
the maintenance of plans for the benefit of your company's employees 
insofar as such plans are consistent with employee relations policies 
prevailing in the Beaumont-Port Arthur area or the result of collective 
bargaining with representatives of your company's employees. The 
captioned contract contemplates reimbursement to your company for 
costs incurred in connection with operations thereunder in the mainte- 
nance of company-wide annuity plans. The amount chargeable to such 


operations in connection therewith is that necessary to purchase or 
otherwise insure on a sound actuarial basis, during an employee's period 
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of employment in connection with such operations, the ultimate benefits, 
if and when the enjoyment thereof comes into being. When, in the case 
of an annuity, the ultimate benefits are accumulated during a prior 
period of time, the total cost of accumulating such benefits is properly 
chargeable to all those programs or activities in which the employee is 
engaged during such period (inasmuch as such programs or activities 
require the services of the employee and thus are the direct cause of 
the cost), prorated only with respect to the period during which the 
employee actually accrues rights to such benefits, as distinguished from 
any required probationary or other service period prior thereto. In 
order that each program or activity in which an employee is engaged 
during the accumulation period will bear its proper proration of such 
total cost on a current basis (thus permitting an immediate determina- 
tion of the cost of such program or activity and the establishment of a 
price for the product thereof, which in the case of a program such as 
synthetic rubber is essential), computation of the prorate cost must be 
made as of the time the ultimate benefits begin to accrue, on an actu- 
arial basis, which takes into account such matters as the period of time 
which must elapse before enjoyment of the benefits, the life expectancy 
of the beneficiaries, separations, etc. 


186 It is recognized that a company, for various reasons, may elect, 


in connection with its own operations, to accelerate the total payment 
necessary to meet its liability in the matter but any such accelerated 
payment is not properly chargeable to a "cost" operation such as that 
conducted under the captioned contract, since such a charge does not 
reflect the true and actual cost necessary to provide the employee with 
the subject benefits during the period of such operation. Further, to 
compute the cost upon a period of employment prior to the time that the 
right to the ultimate benefits actually began to accrue would levy an 
improper charge against programs or activities conducted prior thereto, 
since no liability with respect to the ultimate benefits existed at the 
time such programs or activities were conducted. 


Thus, while a company may employ a variety of methods in 
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computing and charging its liability to its employees with respect to the 
annuity benefits, the matter for our consideration involves the basis for 
determining the proportion of such liability chargeable under the cap- 
tioned contract. In our opinion the basis set forth above should be em- 
ployed to determine the same. 
It is requested that you submit, in detail, computations in accor- 


dance with the foregoing, in order that we may endeavor to establish the 


liability of this Corporation with respect thereto. 
Very truly yours, : 
(Signed) G. B. Hadlock 


G. B. Hadlock | 
Executive Director 
Office of Rubber Reserve 


LAK-eh | 


CC- Gen. Files - 233 
Mr. Brown - 955 
Mr. Kelly - 960 
Mr. Ralston - 1238 
Mr. Hall - 965 
Mr. Spaulding - 678 
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187 EXHIBIT 3 


Neches Butane Products Company 
135 East 42nd Street 
New York 17, N. Y. 


March 27, 1950 
PROPOSED PENSION PLAN 
[Stamped: Neches Butane Products Co, 


| April 3, 1950 * * *] 
Mr. W.H. Hoffman, President 
Neches Butane Products Co, | St#mped: Federal Facilities 


Corporation 
Box 1535 
Port Neches, Texas Records 


Synthetic Rubber | 
Dear Sir: 

In response to my letter dated March 9th, 1950 the Committee 
Members all have indicated that they are in accord with the idea of 
going ahead with the Pension Plan, on the condition that it should be 
made quite clear to employes that modification of the Plan might be 
required as a result of the impending Social Security amendments. 

When referring to the Plan I have reference to the proposal out- 
lined in my letter to you dated February 16th, 1949, copies of which 
were sent to all of the Committee Members. It is understood that there 
is to be no change in the Plan except as to the method of purchasing the 
past service pension and the manner in which this particular part of the 
- benefit becomes available to the employes, as outlined in more detail 
in the following paragraph. 

The office of Rubber Reserve indicated that it could not approve 
the past service pension as included in the February 16th, 1949 pro- 
posal. A consultation on this subject revealed that they had no objec- 
tion to crediting an employe with his prior service, but they laid down 
the principle that this credit for prior service could be earned by the 
employe only in return for his services in the future. In order to fit 
this pattern, the past service pension credit as to any employe will be 
‘broken down into as many shares as there are years between now and 
his retirement date and he will earn one share for each year of his 
future service. At the same time the Company will each year put up 


& 
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v the cost of the share earned in that year, so that at the time the employe 
retires his pension credit for past service will have been completely 
funded. In case of early retirement a special payment will have to be 
made to pay for the unfunded part of the employe's. past service. 
188 There is enclosed a revised cost estimate prepared by The Travel- 
ers on the basis of the data submitted by your office as of March Ist. 
The estimate has been made up on the assumption that the Plan becomes 
° effective on July 1st, 1950 and service and ages have been computed 
up to that date. The estimate shows the following cost of pensions ac- 
cruing during the first year of operation of the Plan:: 
Employe Contributions $113, 944. 
Company Contributions: : 


(a) For current service 
pensions $181, 331. 


(b) For purchase of pro- 
portionate shares of 
past service credit for 
each employe entitled | 
thereto 63, 793. $245, 124 


Total $359, 068. 
e 4 The Company's cost for current service pension, shown above, 


approximates 5. 11% of the payroll, which is somewhat more favorable 
than the cost figures of a year ago which came to 5. 37%. While some 

of the present factors tend to increase the cost and others tend to reduce 
it, the main reason for the reduction is the fact that The Travelers 
group annuity rates now are somewhat more favorable than they were 

a year ago. As indicated in my letter of February 24th, 1949 the Com- 


pany's cost for current service pension will tend to increase moderately 
for some years to come by virtue of natural factors, particularly the 
increase in the composite age of the employe group. 

As to the Company cost for past service pensions this figure will 
have a strong tendency to reduce each year asa result of turnover and 
mortalities. It would be rather difficult to make a long range predic- 
tion showing just how this cost may slide off in the future, but the broad 
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- view would be that it would move downwards from the $63,000. figure 
mentioned for the first year of operation to zero at the end of about 44 
years. In other words, these payments would continue on a dwindling 
scale until the youngest person entitled to past service pension finally 
reached his retirement date. It could not be guaranteed that this cost 
will decline in every year or that the rate of decline will be uniform, 
because it might actually increase in one year due to the necessity of 
completing the funding for an employe or for several employes who 

189 are being retired prior to their normal retirement dates. 
With the foregoing information I trust you will be in a position to 

once more ask for approval by Rubber Reserve so that you may start 


- working toward the introduction of the Plan to employes. When you feel 


you have reached that point, please let me know so that I can have The 
Travelers proceed with the preparation of booklets and other paper 
work connected with the Plan. 

Very truly yours, 

S. E. McKee (Sgd.) 

Chairman, Insurance Committee 
SEMcK-JC 
Mr. C. E. Lane, Gulf Oil Corporation 
Mr. W. V. Keeley, Pure Oil Company 
Mr. C. Reller, Atlantic Refining Company 
Mr. W. H. Edling, Socony-Vacuum Oil Company 
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: 190 EXHIBIT 4 
Neches Butane Products Company 
Box 1535 : 
Port Neches, Texas 


> April 5, 1950 | 


Mr. G. B. Hadlock 
Executive Director 
Office of Rubber Reserve 
| Reconstruction Finance Corporation 
_ Washington 25, D. C. 


RuR SR 22 

Reference is made to your letter of December 2, 1949; the con- 
ference in Washington on February 14, 1950, between representatives 
of Office of Rubber Reserve, Mr. R. C. Schaefer of the Insurance De- 
partment of The Texas Company, and our Mr. F. W. Cooper; and other 
| correspondence pertaining to the formulation of a pension plan for bene- 
~ fit of Neches Butane employees. 

The proposal has been carefully studied by the Neches Insurance 
Committee, of which Mr. S. E. McKee is Chairman, and there is at- 
tached an outline of a proposed annuity plan to be underwritten by the 
B4 Travelers Life Insurance Company. I believe the outline, together with 
Mr. McKee's transmittal letter of March 27, 1950, copy of which is 
also attached, adequately covers the principal points of the proposed 
plan, and that no further elaboration is needed at this time. 

It will be necessary, of course, that this or any other plan finally 
adopted be incorporated in a final annuity contract with the underwriter, 
and that Rubber Reserve's approval of such contract in its final form be 
4 obtained before it can be made effective. A draft of a formal agreement 
covering a plan was submitted by the Travelers Insurance Company 
through our Insurance Committee some time ago, however, inasmuch as 
a number of the proposed provisions must be revised to conform to the 
principles stipulated in your letter of December 2, 1949, we are not 
prepared at this time to submit the formal contract for your considera- 


tion and approval. 
It is inevitable that a number of problems will arise in connection 
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with the administration of the plan, some of the more important of 
which are: 
1. Treatment of employees who are 65 years of age or older 
at inception of the plan. 


191 2. Treatment of employees who will become 65 years of age 


within a period of a very few years at inception of the plan. 

3. Disposition that would be made of accrued pension units pur- 
chased through the employer's contributions in event the 
plant were shut down and placed in stand-by condition. 

There are, of course, other problems that could be enumerated. 

It is our thought that it would be impractical to attempt to anticipate 
and stipulate in a formal annuity contract, the treatment of each such 
situation that might arise, but that the terms of the agreement will be 
sufficiently broad to permit the exercise of some discretion upon the 
part of management in such matters. It will be essential, however, that 
we be in position to discuss such problems and the probable treatment 
thereof in negotiations with the respective bargaining agencies to gain 
employee acceptance. It appears desirable, therefore, that before pre- 
‘sentation of the plan to employee groups, there be a meeting of Rubber 
Reserve and Neches representatives for the purpose of discussing such 
problems and reaching mutual agreement as to their handling. 
| We hope that with the cost and other data contained in the attached 
outline, you may be able to advise whether a formal annuity contract 
along these lines would be given Rubber Reserve's approval. Upon 
being advised of Rubber Reserve's concurrence in the Plan to this 
extent, together with any suggestions you wish to offer, we would ar- 
range for Travelers to submit their contract in final form which would 
be, in turn, presented to Rubber Reserve for its final action. 
: Inasmuch as this subject has been pending for some time in our 
negotiations with the several bargaining agencies representing our em- 
ployees, we shall appreciate your prompt consideration and advice as to 
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this matter. 
Yours very truly, 
(Signed) W. H. Hoffman 
FWC-ACS 
Enclosure 


cc: Mr. S. E. McKee, The Texas Company 
Mr. C. E. Lane, Gulf Oil Corporation 
Mr. W. V. Keeley, Pure Oil Company 
Mr. C. Reller, The Atlantic Refining Company 
Mr. W. H. Edling, Socony-Vacuum Oil Co., Inc. 


194 EXHIBIT 6 
* * x Neches Butane Products Company 
Box 1535 | 
Port Neches, Texas 
May 5, 1952 


Reconstruction Finance Corporation 
Synthetic Rubber Division 
Washington 25, D. C. 


Attention: Mr. Leland E. Spencer 
Chief, Office of Production 
Re: RuR SR 22 


Gentlemen: 

We have read with interest your General Letter No. 3 addressed 
to all operators, outlining current conditions affecting the synthetic 
rubber program, and wish to comment sdiesmeaate di with respect to 
item No. 9, Matters Pending in Washington. | 

There has been a marked improvement in the _— of re- 
quests for approval of proposed project expenditures and related sub- 
jects submitted from time to time, andasa consequence, outstanding 
Forms 4 from this office are on a current basis. We do have outstand- 
ing, however, a few matters pertaining to employee benefit plans that 
we think should be given prompt consideration. The status of each of 























92 
these items is briefly reviewed in the following. 

(1) Extension of Military Leave Plan. The present Military 
Leave Plan terminates June 30, 1952. Request was submitted in our 
letter of March 27, 1952, addressed to the attention of Mr. Walter N. 
Munster, for approval of continuation of the plan on an indefinite basis 
to conform to the practice established and maintained by the petroleum 
industry operating in the Beaumont - Port Arthur area, Receipt was 
acknowledged by Mr. Munster's letter of April 3, 1952, with advice 
that expenditures of this nature could not be authorized beyond June 30, 
1952, upon which date both the Rubber Act and the Neches Operating 
Agreement terminate, and that it would be necessary to withhold ap- 
proval pending Congressional action extending the Rubber Act and 
renegotiation or extension of the Neches Operating Agreement. 

(2) The Texas Company Savings Plan. The Texas Company is 
instituting a Savings Plan for benefit of its employees, which will be 
extended to employees of that company on loan to Neches, the cost 
thereof applicable to such loaned employees being billed to Neches. 

By our letter of March 14, 1952, addressed to you, approval was re- 
quested covering our acceptance of such charges as reimbursable cost 

195 under the Operating Agreement. Receipt of the request was ac- 
knowledged by your letter of March 31, 1952, wherein approval was 
withheld for the same reasons as outlined under No. 1 above. 

(3) Retirement Plan for Benefit of Neches Employees. After 
reaching an agreement with bargaining agencies representing our em- 
ployees and obtaining necessary approval of our Board of Directors 
covering the negotiated changes and cost data from the Travelers In- 
surance Company, this matter was submitted to Mr. Walter N. Mun- 
ster's attention with our letter of April 29, 1952. It is realized, of 
course, that there has been insufficient time for a matter of this im- 
portance to have been given the study and consideration that it warrants, 
but inasmuch as the Plan is to become effective July 1, 1952, or as 
soon thereafter as all necessary approvals can be obtained, there is 
the possibility that RFC's approval might again be withheld, pending 
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action with respect to the Rubber Act and our Operating Agreement. 

As stated in our letter of April 8, 1952, to Mr. Munster, it is 
recognized that Reconstruction Finance Corporation is not in position 
at this time to incur firm obligations extending beyond June 30, 1952. 

It is our opinion, however, that liability of RFC in such instances would 
be limited by the terms and conditions of the Neches Operating Agree- 
ment and that in event of termination of the said agreement, liabilities 
and obligations of Reconstruction Finance Corporation thereunder would 
immediately cease. : 

We would appreciate your further consideration of these matters 
inasmuch as bargaining agencies representing our employees are pres- 


sing us for a decision on the various pending plans, and it is hoped 
that approval of these plans will not be delayed pending Congressional 
action on the Rubber Act and a formal extension of the Operating Agree- 


ment. 

Yours very truly, : 
W. H. Hoffman (Sgd. ) 
FWC-ACS | 
cc: Mr. Walter N. Munster 


| 
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199 EXHIBIT 10 . 
| Neches Butane Products Company | 
Box 1535 % 

7 i Port Neches, Texas 
December 4, 1952 e 


Reconstruction Finance Corporation 
Office of Synthetic Rubber 

811 Vermont Avenue, N. W. 
Washington 25, D. C. 


Attention: Mr. E. D. Kelly, Director 


Re: RuR SR 22 
Group Retirement Annuity Plan 


Gentlemen: 

With reference to your teletype of December 2, 1952, approving 
the changes suggested in our letter to you of November 20, 1952, in 
Neches Group Retirement Annuity Plan Letter Agreement dated Septem- 
ber 11, 1952, we are enclosing, for your initialing of the changes, the 
two copies of the Letter Agreement which have been signed and the 
changes made and initialed. 

We shall appreciate the prompt return of one copy of the Letter 
Agreement after Reconstruction Finance Corporation has initialed the 
changes made in the agreement. 

Also, as requested in your letter of September 11, 1952, trans- 
mitting the Letter Agreement to Neches, we are returning the copies 
of your original Letter Agreement dated June 20, 1952. 

Yours very truly, 
| W. H. Hoffman (Sgd. ) 
WHH:emp 
Enclosures - 4 
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EXHIBIT 11 


| 
cc-Records, 233 
Mr. Kelly, 1241 
Mr. Miller, 1241 
Mr. Royall, 447 
Mr. Ralston, 955 


December 15, 1952 


Neches Butane Products Company 
Box 1535 
Port Neches, Texas 


Attention: Mr. W. H. Hoffman, President 


Re: RuRsR-22 — OC 
Group Retirem nt Annuity Plan 


Dear Mr. Hoffman: 

Reference is made to your letter dated December 4, 1952 in the 
above matter. : 

Enclosed herewith is an executed copy of the September 11, 1952 
Letter Agreement covering the captioned matter. We have initialed the 
deletion and insert on page 3 and the deletion on page 5. 

The change on page 3, wherein you have changed the terminal date 
to which employees who have reached retirement age may continue em- 
ployment, is, of course, a matter for determination by your Company. 
However, we call attention to the fact that nothing in the subject Letter 
Agreement or otherwise requires such date to be coterminous with the 
term of the Rubber Act of 1948. : 

Since it is contemplated that credits existing upon termination of 
the captioned Operating Agreement shall be paid in cash directly to this 
Corporation by the Insurance Company, we have made the deletion on 
page 5. However, execution and delivery of the enclosed Letter Agree- 
ment is made by this Corporation with the understanding that your Com- 
pany will refund to this Corporation the amount of any credit to which 
this Corporation is entitled, which may be paid to or [| made available 
to your Company or your employees. 


por Ue Ray |-1-53 Holman Tor ng 


FOR GENERAL FILES 
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201 The penultimate paragraph of the enclosed Letter Agreement con- 

templates an agreement from Travelers in favor of this Corporation 
that, in substance, will commit the Insurance Company to pay in cash 
to this Corporation upon termination of the insurance contract or cap- 
tioned Operating Agreement, any credits resulting from payments to 
the Insurance Company which were reimbursed by this Corporation and 
which have not been used or applied for the maintenance of employees’ 
rights under the Plan during employment under the captioned Operating 
Agreement. We should be supplied promptly with an executed copy of 
this Agreement. Prior to execution thereof by the Insurance Company 
it would be well to submit the same to this office for prior approval. 

Very truly yours, 


E. D. Kelly (Sgd.) 


E. D. Kelly, Director 
Office of Synthetic Rubber 


Enclosure 


LJRalston:js a a | 
ies 


FOR GENERAL FILES 
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> 202 EXHIBIT 12 
Se ke Neches Butane Products Company 
Box 1535 | 
Port Neches, Texas 
° December 23, 1952 


[Stamped: Office of Synthetic Rubber 
RECEIVED DEC 20 1952 
Office of the Director] 


Reconstruction Finance Corporation 
Office of Synthetic Rubber 

811 Vermont Avenue, N. W. 
Washington 25, D. C. 


Attention: Mr. E. D. Kelly, Director 


- Re: RuR SR-22 —0-C- 
Group Retirement Annuity Plan 








Gentlemen: 
We have your letter of December 15, 1952, enclosing an executed 
| copy of the September 11, 1952 Letter Agreement covering the cap- 
tioned matter. We note that you have approved the qhanges which we 
made in this Letter Agreement. 
In accordance with your request, we shall forward to you for prior 
- | approval the final insurance Contract as soon as it is received by us 


& 


from the Insurance Company and before it is executed by us. 
We assume from the penultimate paragraph of the Letter Agree- 
ment that you understand that Neches Butane could not be liable to 


i Reconstruction Finance Corporation for any credits which have been 
used or applied for the maintenance of employees' rights under the 
Plan during employment under the captioned Operating Agreement. 
a Yours very truly, 


W. H. Hoffman (Sed. ) 


WHH:emp 
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EXHIBIT 13 


Neches Butane Products Company 
Box 1535 
Port Neches, Texas 


January 7, 1953 


ane Office of Synthetic Rubber 
RECEIVED JAN 1 (illegible) 
Office of the Director ] 


Reconstruction Finance Corporation 
Office of Synthetic Rubber 
Washington 25, D. C. 


Attention: Mr. E. D. Kelly, Director 


Re: RuR SR 22 i! 
Group Retirement Annuity Plan 


Gentlemen: 

As requested in your letter of December 15, 1952, there is 
attached for examination and approval by Reconstruction Finance Corpo- 
ration, photostatic copy of Group Annuity Contract No. GR-327 as pre- 
sented by The Travelers Insurance Company to cover the pension plan 


in 


instituted for benefit of Neches employees effective as of December 1, 
1952. 
| This contract is identical with the specimen submitted to the 
Synthetic Rubber Division, attention Mr. Leland E. Spencer, under 
date of August 15, 1952, with the following exceptions: 
(1) Effective date of the plan was changed from September 1, 
1952, to December 1, 1952. 
(2) Paragraph (g), page 7, was added at our request to clarify 
a certain phase of the treatment of potential withdrawal 
credits. 
(3) A reference to Paragraph (g) was added in the second para- 
graph of Section 2 on page 20. 
While the contract presents in considerable detail the various 
provisions with respect to determination of premiums and payment 
thereof, computation and payment of benefits to be derived therefrom 


Ace Tel, [229-53 Kelman be Kelly 
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by participating employees, treatment of withdrawal 1 credits, etc., we 
call your attention specifically to: 
204 (1) Article 7, Section 3, page 22. en of Withdrawal Cred- 
its to Reconstruction Finance Corporation. 
(2) Article 8, Section 2, page 22. Discontinuance of Payment of 
Premiums by the Employer: Discontinuance of the Contract. 
(3) Article 8, Section 3, page 22. Effect of Discontinuance of 
Contract. | 
These provisions were included in the specimen submitted to Mr. 
Spencer as above referred to, and were so worded as to provide for the 
payment by Travelers to Reconstruction Finance Corporation of any 
unused premiums or withdrawal credits in event of (1) cancellation of 
the Annuities Contract between Travelers and Neches Butane Products 
Company, and (2) termination or cancellation of the Operating Agree- 
ment between Neches Butane Products Company and a 
Finance Corporation. | 
As stated, the plan was instituted as of December 1, 1952. Pay- 
roll deductions are being made from earnings of participating employ- 
ees and remitted to Travelers along with our contributions toward the 
cost of the plan. It is, therefore, desirable that the contract between 
Neches and Travelers be finalized as promptly as possible, and we will 
appreciate your expediting the matter through your office. 
Yours very truly, ; 


W. H. Hoffman (Sed. ) 
FWC-ACS ! 
Enclosure : 
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205 EXHIBIT 14 


[Stamped: Office of Synthetic Rubber 
RECEIVED JAN 28 (Ilegible) 
Office of the Director] 


0 WA567 GAPL 
NECHES BUTANE PRODUCTS COMPANY 
JANUARY 29, 1953 
E D KELLY, DIRECTOR 
OFFICE OF SYNTHETIC RUBBER 


REFERENCE OUR LETTER JANUARY 7, 1953, TRANSMITTING FOR 
APPROVAL BY RFC TRAVELERS CONTRACT COVERING PENSION 
PLAN FOR NECHES EMPLOYEES. CAN YOU ADVISE STATUS YOUR 
EXAMINATION INASMUCH AS SIGNING OF CONTRACT IS BEIND HELD 
IN ABEYANCE. 


W H HOFFMAN 
NECHES BUTANE PRODUCTS COMPANY 


PORT NECHES, TEXAS 
END MS AND TU 1216 
END MR 


* * * 


| T.T. (-30-53 Ketty t Hibtoranr 
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206 EXHIBIT 15 : 
JANUARY 30, 1953 
TELETYPE : 
MR, W. H. HOFFMAN, PRESIDENT 


NECHES BUTANE PRODUCTS COMPANY | 
PORT NECHES, TEXAS * *  * 


REURTWX JANUARY 28, 1953, TRAVELERS PENSION CONTRACT 
COVERING RECONSTRUCTION FINANCE CORPORATION SATISFAC- 
TORY. ATTENTION IS CALLED TO INCORRECT DATE OF OPERATING 
AGREEMENT ON PAGE 3, PARAGRAPH (11) WHICH SHOULD BE MAY 
15, 1942. 


E. D. Kelly (sed. ) 

E, D, KELLY, DIRECTOR 

OFFICE OF SYNTHETIC RUBBER 
* * * 


SHKnight:aes 1/30/53 
*x* x x 


FILE COPY 


139 THE TRAVELERS 
INSURANCE COMPANY 
Hartford Connecticut 


(Hereinafter called the Company) | 
BY THIS GROUP ANNUITY CONTRACT ISSUED TO 
NECHES BUTANE PRODUCTS COMPANY 

(Hereinafter called the Employer) : 

AGREES TO PAY , 
at the Home Office of the Company in Hartford, Connecticut as to each 
Employee included hereunder, the benefits specified in the Article en- 

titled "Formula" in accordance with and subject to the provisions of 


this Contract. 
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This Contract is issued in consideration of the application of the 
Employer, a copy of which is attached hereto and made a part hereof, 
and of the payment by the Employer on or before January 15, 1953 of 
the premium due on December 1, 1952 and of the payment monthly 
thereafter during the continuance of this Contract of all premiums be- 
coming due each month as hereinafter provided. 

This Contract shall be effective from the first day of December, 
1952 at 12:01 A.M., standard time at the Employer's address, from 
which date all contract years and months shall be computed. 

This Contract is also subject to all of the provisions and condi- 
tions recited on its subsequent pages, and such provisions and condi- 
tions are made a part hereof. 

IN WITNESS WHEREOF, THE TRAVELERS INSURANCE COMPANY 
has caused this Contract to be executed at Hartford, Connecticut on this 
day, December 31, 1952. 


T. A. WILLIAMS __ (Sgd. ) 
Department Secretary Vice-President 


H. E. CRUTCHFIELD (gd. ) 
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142 ARTICLE I- DEFINITIONS | 

(1) The words "Contract Anniversary" mean any December 1 
after the effective date of this Contract. The words "first day of the 
contract month" mean the first day of the calendar month. 

(2) The words "Retirement Annuity" mean, in the case of any 
Employee included hereunder, the monthly income payable by the Com- 
pany, under and subject to the terms and conditions of this Contract. 
The words "Current Service Annuity" mean that portion of the Retire- 
ment Annuity purchased in respect of service subsequent to the effective 
date of this Contract. The words "Past Service Annuity” mean that 
portion, if any, of the Retirement Annuity purchased in respect of ser- 
vice completed by the Employee prior to the effective date of this Con- 
tract. The words "Supplemental Annuity" mean that portion, if any, 
of the Retirement Annuity purchased by Withdrawal Credits granted by 
the Company in accordance with Section 3 of Article vI hereof and ap- 
plied to the purchase of Supplemental Annuities in accordance with Sec- 


tion 2 of Article VII hereof. 
* ‘* 
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(7) The word "Premium" means the consideration required by 
the Company to provide the benefits hereunder. The words "Current 
Service Payment” mean a premium payment by the Employer for the 
purchase of Current Service Annuity hereunder for an Employee. The 
words "Employee Payment" mean that portion of a Current Service 
Payment hereunder contributed by the Employee to the Employer. The 
words "Service Payment" mean the excess, contributed by the Employer, 
of Current Service Payment over Employee Payment. The words "Past 
Service Payment" mean the amount of a premium payment hereunder 
used to purchase Past Service Annuity for an Employee as described 
in Section 2(b) of Article II hereof. 

* * % * * * 

(10) Wherever in this Contract reference is made to the "Recon- 
struction Finance Corporation" the phrase shall mean such Corporation 
or if another organization shall have succeeded to the powers and duties 


of the Reconstruction Finance Corporation, such successor organiza- 
tion. 


(11) The term "Operating Agreement" means the agreement dated 
June 15, 1942, and amendments thereto, by and between the Employer 
and the Reconstruction Finance Corporation (Synthetic Rubber Divi- 
sion). 


143 ARTICLE I - FORMULA 


SECTION I - EMPLOYEES ELIGIBLE: DATE OF COMMENCEMENT 
OF EMPLOYEE PAYMENTS AND CURRENT SERVICE 
PAYMENTS AS TO EACH EMPLOYEE 


a. Subject to the Exception hereinafter set forth, Employees are to 
be eligible as follows: 

(1) Any Employee who on the effective date of this Contract has 
attained age Sixty-five and has completed six months or more 
of continuous service, as determined and reported by the Em- 
ployer, shall be eligible for inclusion in the Plan for Purchase 
of Past Service Annuities hereunder on such effective date. 
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(2) Employees who, on the effective date of this Contract, meet 
the following eligibility requirements shall be eligible for in- 
clusion in the plan for purchase of annuities hereunder on such 
effective date: | 
(a) Six months or more of continuous service, as determined 
and reported by the Employer. ! 
(b) Age (full years) less than Sixty-five. 
Employees who do not meet the eligibility requirements speci- 
fied in (2) above on such effective date shall be eligible for in- 
clusion in the plan for purchase of annuities hereunder on the 
first day of the contract month next following attainment of the 
following eligibility requirements: | 
(a) Six months or more of continuous service, as determined 
and reported by the Employer. : 
(b) Age (full years) less than Fifty-five. 
Exception : 
An Employee who is not a permanent Employee, as deter- 
mined and reported by the Employer, shall not be eligible. 
Subject to the Limitation hereinafter set forth, any eligible Employee 
may enter the plan for purchase of annuities by commencing Em- 
ployee Payments to the Employer on the date he is first eligible 
or on the first day of any subsequent contract month when he meets 
the eligibility requirements specified above. The Employer shall 
commence to make Current Service Payments to the Company with 
respect to such Employee on the date of commencement of Employee 
Payments by the Employee. ! 
LIMITATION: Employee Payments shall not be commenced until 
the Employee has authorized the Employer in writing on the Com- 
pany's form to deduct from his pay the Employee Payments re- 
quired hereunder. | 


SECTION 2 - AMOUNT OF ANNUITY WITH SCHEDULE OF ANNUITY 
AMOUNTS AND EMPLOYEE PAYMENTS 


The amount of annuity to be purchased for any Employee by 
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premium payments hereunder and the Employee Payments required 
shall be in accordance with the Schedule of Annuity Amounts and Em- 
ployee Payments hereinafter set forth. 
144. SCHEDULE OF ANNUITY AMOUNTS AND EMPLOYEE PAYMENTS 
(a) Amount of Current Service Annuity - Employee Payments: 

(1) For each Employee making payments hereunder the amount of 
Current Service Annuity to be purchased during any contract 
year by Twelve monthly premium payments hereunder shall be 
the amount in Column (3) of the Table of Annuity Amounts and 
Employee Payments set forth in subsection (c) of this Sched- 
ule, which applies to the Employee's Earnings Class. 

(2) The Employee Payment requires to be made each contract month 
by each Employee shall be the amount in Column (4) of said 





Table of Annuity Amounts and Employee Payments, which ap- 
plies to the Employee's Earnings Class as of the date of such 
Payment. 

(3) The Employee's Earnings Class shall be determined as of the 
date he is first included in the plan and on each December 1 and 
June 1 thereafter in accordance with said Table of Annuity 
Amounts and Employee Payments upon the basis of his Basic 
Monthly Earnings as of such date. 

(4) If less than Twelve monthly Current Service Payments shall be 
made for the Employee during a contract year or if the Employ- 
ee's Earnings Class shall change during a contract year, the 
Current Service Annuity for the Employee for that contract 
year shall be calculated pro rata on the basis of the Employee é 
and Service Payments for him actually received by the Com- 
pany. Employee and Service Payments as to each Employee 
shall cease with the last monthly payment due preceding Actual 
or Normal Retirement Date, whichever is earlier. 

(b) Employees for whom Past Service Annuities are to be purchased, 
_ Amounts of Past Service Annuity and payments for the purchase 


thereof: 
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(1) Each Employee who is eligible for inclusion inthe Plan for 


(2) 


(3) 


PLAN FOR PURCHASE OF PAST SERVICE ANNUITTES 
(I) Immediate Annuities 


(a) 


Purchase of Past Service Annuities in accordance with para- 
graph a (1) of Section 1 of this Article is to be included in such 
Plan on the effective date hereof. | 

Each Employee who is eligible for aie in the plan for pur- 

chase of annuities on the effective date hereof in accordance with 

paragraph a (2) of Section 1 above and who commences to make 

Employee Payments hereunder on such date or on the first day 

of the contract month next following the date he files with the 

Employer a written authorization to deduct such payments from 

his pay, provided such authorization is filed on or before Janu- 

ary 31, 1953, is to be included in the Plan for Purchase of Past 

Service Annuities set forth below on such date. 

The monthly amount of the Past Service Annuity to be purchased 

for each such Employee shall be the product of the appropriate 

quantities A and B determined as follows: : 

A. One and One-half per centum of the Employee's average 
Basic Monthly Earnings from the date the Employee was 
employed by the Employer to December 1, 1952, as de- 
termined and reported by the Employer. 

B. The number of years of continuous service with the Em- 
ployer completed by the Employee prior to December 1, 
1952, as determined and reported by the Employer, in- 
cluding any fraction of a year to the extent of the full months 
therein. | 


A cash payment is to be made by the Employer on the effective 
date of this Contract equal to the sum of the amounts required 
to purchase in full Past Service Annuities for all Employees 
who have attained the sixty-fifth anniversaries of their respec- 
tive dates of birth on or before such effective date and who are 
included in the Plan on such date. | 





(m1) 
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(b) The amount of such cash payment less the amounts applied to 


purchase Past Service Annuities in accordance with the next 
succeeding paragraph shall be accumulated by the Company with 
interest at an effective rate of Two and One-quarter per centum 
per annum such interest shall be credited by the Company as of 
December 1, 1953 and as of April 1, 1954. 


_(c) The amount of Past Service Annuity applicable to each such 


Employee in accordance with paragraph (3) of subsection (b) 

of this Section shall be purchased for him at Actual Retirement 
Date by application of such portion of the fund accumulated as 
described in the next preceding paragraph as shall be required 
for such purpose. 


(d) Each purchase hereunder is to be made at the premium rate 


applicable to the individual's age (nearest birthday) at the date 
of purchase according to the premium rates in Section 2 of 
Article IX hereof. 


(e) Any amount remaining in the accumulated fund described in 


paragraph (b) above after the purchase in full of the Past Ser- 
vice Annuity applicable to each such Employee shall be added 

to the Withdrawal Credits to be applied to the payment of pre- 
miums at the next date at which such application is to be made 
in accordance with Section 2 of Article VII hereof. 


Deferred Annuities 
(a) A cash payment is to be made on the effective date of this Con- 


tract and on each Contract Anniversary thereafter at which such 
a payment is necessary in order to purchase Past Service An- 
nuities as outlined herein. The amount of any such cash pay- 
ment shall be an amount which together with interest thereon at 
Two and One-quarter per centum per annum shall be sufficient 
to purchase the amounts of Past Service Annuity determined in 
accordance with paragraph c below, provided that the amount 

of any such payment shall be reduced by the amount of any With- 
drawal Credits available for the purchase of Past Service 
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r : Annuities at the Contract Anniversary at which such payment 
| is due. Withdrawal Credits, if any, to be applied to the pur- 
chase of Past Service Annuities hereunder are to be determined 
in accordance with the provisions of Article VI hereof. 

146 (b) Cash payments made as specified in paragraph (a) above shall 
be accumulated by the Company with interest at the rate of Two 
and One-quarter per centum per annum from the date of re- 

™ | ceipt of the payment to the date of application to the purchase 

: of Past Service Annuities as hereinafter provided. 
(c) The aggregate of the cash payment and the Withdrawal Credits 
available for the purchase of Past Service Annuities shall be 


. used on the last day of the contract year in which any such cash 
payment is due to purchase Past Service Annuity in an amount 
sufficient to complete the purchase of a percentage of the Past 
Service Annuity applicable to each Employee in accordance with 
paragraph (3) of subsection (b) of this Section; provided, how- 
ever, that any amount of the Past Service Annuity applicable to 
an Employee which has not been purchased ag of his Normal 
Retirement Date shall be purchased as of such date. The per- 
centage applicable to each Employee shall be determined in 
accordance with the following table: : 

Number of years of service, as determined Percentage of Past Ser- 
and reported by the Employer, completed by vice Annuity which the 
the Employee prior to the date of a purchase amount purchased on a 
| of Past Service Annuity purchase date shall be suf- 
ficient to complete 

r a Ten years but less than Eleven years | 50% 
Eleven " mw Twelve a" i 55% 
Twelve " " ow 1 Thirteen " 60% 
Thirteen ." "“ ™ ™ Fourteen " «65% 
Fourteen " " on oo Fifteen " 3 70% 
Fifteen " " om Sixteen a | 75% 


Sixteen " om 1 1 Seventeen " 80% 
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Seventeen years but less than Eighteen years 85% 
Eighteen " " oo" " Nineteen " 90% 
Nineteen " " om ot Twenty a 95% 
Twenty i" and over 100% 


(d) Each purchase hereunder is to be made at the premium rate 
applicable to the individual's age (nearest birthday) and sex at 
the date of purchase according to the premium rates then ef- 
fective under this Contract for Past Service Annuities. 

(e) When a cash payment or Withdrawal Credit shall have been 
used to purchase Past Service Annuities as described herein, 
any Past Service Annuity purchased for an eligible individual 
with such cash payment or Withdrawal Credit shall not be dis- 
turbed on account of correction in age, sex or amount of An- 
nuity requiring greater premium under the Plan in order to 
provide the correct amount of Annuity for any other individual. 
Any amount of premium made available for the purchase of 
Past Service Annuity by reason of such a correction shall be 
applied to the purchase of Past Service Annuities in accordance 
with the Plan at the next succeeding purchase date. 

(f) Any Employee shall be eliminated from this Plan for Purchase 
of Past Service Annuities upon withdrawal fromthe plan, except 
as provided in Section 2(b) (2) of Article VI hereof and shall not 
thereafter be included hereunder. 

(g) After the purchase in full of all Past Service Annuities to be 
purchased during a contract year any amount which was to be 
applied to the purchase of Past Service Annuities during such 
year but was not so applied shall be added to the Withdrawal 
Credits to be applied to the payment of premiums at the next 
date at which such application is to be made in accordance with 
Section 2 of Article VII hereof. 


i 
1 
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147 (c) Table of Annuity Amounts and Employee Payments 

Monthly Current 

Service Annuity To 

Be Purchased For 
Earnings Each Full Year of Monthly 
Class Service And Employee 
No. Basic Monthly Earnings Payment | Payment 
Column (1) Column (2) Column (3) Column (4) 


1 Less than $87. 50 $0. 76 $1. 52 


oot DO oo FP WO DY 


DNA NNN ND KF SF SF SY KF FY FE SE ES 


$87. 50 but 112. 50 1.00 2.00 


112. 50 
137. 50 
162. 50 
187. 50 
212. 50 
237. 50 
262. 50 
287. 50 
312. 50 
337. 50 
362. 50 
387. 50 
412. 50 
437. 50 
462. 50 
487. 50 
512. 50 
537. 50 
562. 50 
587. 50 
612. 50 
637. 50 
662. 50 
687. 50 


137. 50 
162. 50 
187. 50 
212. 50 
237. 50 
262. 50 
287. 50 
312. 50 
337. 50 
362. 50 
387. 50 
412. 50 
437. 50 
462. 50 
487. 50 
512. 50 
537. 50 
562. 50 
587. 50 
612. 50 
637. 50 
662. 50 
687. 50 
712. 50 


1.26. 
1.50. 
1.86 
2. 20 
2. 50. 
2. 86 
3.26. 
3.70 
4.16. 
4.60 
5.00 
5.46 
5.90. 
6.36. 
6.76 
7.20. 
7.66 
8.10 
8.50 
8.90. 
9.40 
9.86 
10.26. 
10.70 


2. 52 
3. 00 
3. 72 
4.40 
5. 00 
5. 72 
6. 52 
7. 40 
8. 32 
9. 20 
10. 00 
10. 92 
11. 80 
12. 72 
13, 52 
14. 40 
15. 32 
16. 20 
17. 00 
17. 80 
18. 80 
19. 72 
20. 52 
21. 40 
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Monthly Current “ 
Service Annuity To 


Earnings Be Purchased For Monthly 
Class No. Each Full Year of Employee 
(contin- Basic Monthly Earnings Service And Pay- Payment 
ued) (continued) ment (continued) (continued) 4) 
Column (1) Column (2) Column (3) Column (4) 

27 712. 50 but Less than $737. 50 $11. 16 $22. 32 

28 737.50 " ™ * 762,50 11. 60 23. 20 

29 762.50 " ™ '" 987, 50 12. 06 24.12 

30 1371.5 *" © © 812. 50 12. 50 25. 00 

31 812.50 " " ™ 837.50 12. 96 25. 92 

32 837.50 ™ ™ ™ 862. 50 13. 40 26. 80 

33 862.50 " '" ™ 887. 50 13. 86 27. 72 

34 887.50 "™ "™ '" 912.50 14. 30 28. 60 

35 $12.50 * ™“™ * 937.50 14. 76 29. 52 

36 937.50 " ™ ' 962. 50 15. 20 30. 40 

37 962.50 " " " 987.50 15. 60 31. 20 

38 987.50 ™"™ ™ '" 1012, 50 16. 00 32. 00 

39 1012.50 " ™ ™ 41040. 00 16. 60 33. 20 

40 1040.00 " ™ ' 1120, 00 17. 82 35. 64 

Increase by $80 for each Increase by Increase by 
heaton Cas aera Sohn 
Class Class 
* 3K * oe * * 
154 ARTICLE V - PREMIUMS AND GRACE PERIOD 


_ SECTION 1 - COMPUTATION OF PREMIUMS 
The premium due on any due date shall be the sum of the aggre- 
_ gate Current Service Payment due on such date and any amount payable 
on such date for the purchase of Past Service Annuities. 
The aggregate Current Service Payment payable hereunder to the 
Company by the Employer on any due date shall be the sum of the Cur- 
rent Service Payments determined by applying the schedule of payments 
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> for Current Service Annuity in Section 1 of Article IX hereof to the 
amount of Current Service Annuity applicable to each Employee for the 
then current contract year, in accordance with Section 2(a) of Article 
II hereof, at the age (nearest birthday) at the beginning of said contract 
year and for the sex of each such Employee. : 

155 The amount, if any, payable on any due date for the purchase of 
Past Service Annuities hereunder is determined in accordance with the 
Plan for Purchase of Past Service Annuities in Section 2(b) of Article 
II hereof. 

SECTION 2 - PREMIUMS WHERE AND HOW PAYABLE 

The initial aggregate Current Service Payment Shall be due on the 
effective date hereof, and subsequent aggregate Current Service Pay- 
ments shall be due on the first day of each contract month. The aggre- 
gate Current Service Payment payable hereunder on each due date shall 
be determined in accordance with Section I of this Article. 

Payments for the purchase of Past Service Annuities and the re- 
spective due dates of such payments shall be specified in Section 2(b) 
of Article I hereof. 

All Premiums falling due under this Contract, including adjust- 
ments thereof, if any, are payable by the Employer, on or before their 
respective due dates at the Home Office of the Company in exchange for 
a receipt signed by the President, Vice President, Secretary or Assis- 
tant Secretary. The payment of any Premium shall not maintain this 
Contract in force beyond the date when the next Premium becomes pay- 
able, except as herein otherwise expressly prorkien 
SECTION 3 - GRACE PERIOD 

A grace of Thirty-one days, subject to an interest charge at the 
rate of Five per centum per annum, shall be granted to the Employer 
for the payment of all Premiums after the first. | 


ARTICLE VI - TERMINATION OF EMPLOYMENT AND WITH- 
DRAWAL OF AN EMPLOYEE, WITH OPTIONS AVAILABLE 
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SECTION 1 - TERMINATION OF EMPLOYMENT AND WITHDRAWAL “ 
OF AN EMPLOYEE 


Whether or not this Contract shall have been discontinued, an 
Employee shall be deemed to have withdrawn from the plan upon the 
termination of his employment with the Employer before his Actual or 
Normal Retirement Date, whichever is earlier, or upon the Employ- 
ee's prior notice to the Employer of withdrawal from the plan. Failure 
of the Employee to make any monthly Employee Payment to the Em- 
ployer when due shall be deemed notice by the Employee to the Em- 
ployer of withdrawal from the plan. 

Upon the written request of the Employee, with the approval of 
the Employer, filed at the Home Office of the Company, Employee Pay- 
ments and Current Service Payments as to such Employee may be sus- 
pended for a period of One year or less during active employment. Dur- 
ing absence of an Employee from work due to disability or during 
absence of an Employee from work for a period of One year or less on 
account of temporary lay-off or leave of absence, Employee Payments 
and Current Service Payments as to such absent Employee may be sus- 
pended. Provided the Employee is regarded by the Employer as still 
employed by it and has not elected to receive his cash Withdrawal Bene- 
fit, the Employee may resume his Employee Payments, and upon re- 
sumption thereof the Employer shall resume Current Service Payments 
in respect to such Employee, on the first day of any contract month 
during such period of suspension or on the first day of the contract 
month next following the end of such period. If Employee Payments 
are not resumed on or before the first day of the contract month next 
following the end of any such period, the Employee shall be deemed 
to have withdrawn from the plan on such first day. 

156 SECTION 2 - EFFECT OF WITHDRAWAL OF AN EMPLOYEE 
(a) If at the date of withdrawal the Employee shall have completed 
less than Ten years of service then - 
(1) Current Service Payments hereunder for the Employee shall 


cease. 
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The Employee shall be automatically eliminated fromthe Plan 
for Purchase of Past Service Annuities described in Section 2 
(b) (3) of Article II hereof. | 
The Employee, in lieu of all other benefits under this Con- 
tract, shall be entitled to elect, by written request filed at 
the Home Office of the Company, either of the following op- 
tions: 
Option 1 - Any such Employee may elect a baie deferred 
annuity with payments commencing at Normal Retirement 
Date, in such amount as would have been purchased by the 


Employee Payments actually made by the Employee and re- 
ceived by the Company if such Employee Payments had been 
applied to purchase annuities in amounts determined by Table 
A in Section 3 of Article IX hereof. Such Annuity shall include 
the Options described in Article III hereof, the Death Benefit 
described in Article IV hereof and the cash Withdrawal Bene- 


fit described in Paragraph (e) of this Section. The provisions 
of any option in Article II hereof exercised by the Employee 
before withdrawal shall be automatically applied to any paid- 
up deferred annuity applicable to him hereunder. The Em- 
ployee may at any time prior to Actual or Normal Retirement 
Date, whichever is earlier, elect to receive the cash With- 
drawal Benefit described in Paragraph (e) of this Section. 
Such cash Withdrawal Benefit shall be in " of all other bene- 
fits under this Contract. : 
Option 2 - Any such Employee may elect to receive the cash 
Withdrawal Benefit described in Paragraph (e) of this Section. 
Such cash Withdrawal Benefit shall be in lieu of all other bene- 
fits under this Contract. 

An Employee who does not elect Option 2 within one month 
from the date of withdrawal shall be deemed to have elected 


Option 1. 
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(b) If at the date of withdrawal the Employee shall have completed Ten 
or more years of service then - 


(1) Current Service Payments hereunder for the Employee shall 


(2) 


(3) 


cease. 
The Employee shall be automatically eliminated from the Plan 
for Purchase of Past Service Annuities in Section 2 (b) (3) of 
Article II hereof, except that any amount of Past Service An- 
nuity which is necessary to be purchased in order to provide 
the percentage of Past Service Annuity applicable to the Em- 
ployee in accordance with Section 2 (b)(3)(I)(C) of Article II 
based on the number of years of service completed by the | 
Employee prior to the date of withdrawal shall be purchased 
for him as of such date; provided, however, that no such pur- 
chase shall be made if the Employee elects to receive the cash 
Withdrawal Benefit described in Paragraph (e) of this Section. 
The Employee, in lieu of all other benefits under this Contract 
shall be entitled to elect, by written request filed at the Home 
Office of the Company, either of the following options 
Option 1 - Any such Employee may elect to retain as a paid-up 
deferred annuity with payments commencing at Normal Retire- 
ment Date a Retirement Annuity composed of 
(A) Such amount of annuity as would have been purchased by 
the Employee Payments actually made by the Employee and 
received by the Company if such Employee Payments had 
been applied to purchase annuities in amounts determined 
by Table A in Section 3 of Article IX hereof, and 
(B) an amount of annuity determined by applying the appropri- 
ate percentage from the following Table to the difference 
between (i) the Current Service Annuity, and Supplemental 
Annuity purchased for him hereunder prior to the date of 
termination of employment and in force hereunder on such 
date, and (ii) the amount of annuity determined under Item 
(A) above, and 


eo 
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(C) the Past Service Annuity, if any, purchased for him under 
the Plan for Purchase of Past Service Annuities. 

Table | 
Number of Full years of Completed Service at ! 
Date of Withdrawal Percentage 
Ten years but less than Eleven years : 50% 
Eleven " /". "Twelve " : 55% 
Twelve a Thirteen " ! 60% 
Thirteen " | Fourteen " | 65% 
Fourteen " Fifteen " | 70% 
Fifteen a Sixteen ' ! 75% 
Sixteen " Seventeen 3 80% 
Seventeen " Eighteen : 85% 
Eighteen" Nineteen : 90%, 
Nineteen" Twenty : 95%, 
Twenty - and over | 100% 


Such paid-up deferred annuity shall include the options described 
in Article III hereof, the Death Benefit described in Article IV hereof 
and the cash Withdrawal Benefit described in Paragraph (e) of this Sec- 
tion. The provisions of any option in Article II exercised by the Em- 
ployee before such termination of employment shall be automatically 


applied to any paid-up deferred annuity applicable to him hereunder. 
Such cash Withdrawal Benefit shall be in lieu of all other benefits under 
this Contract. 
Option 2 - Any such Employee may elect to receive the cash With- 
drawal Benefit described in Paragraph (e) of this Section. Such 
cash Withdrawal Benefit shall be in lieu of all other benefits under 
this Contract. 
An Employee who does not elect Option : 2 within One month 
from the date of termination of his employment shall be deemed to 
have elected Option 1. 
The length of an Employee's service for the purpose of this Sec- 
tion shall be as determined and reported by the Employer to the 





(a) 


(e): 
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Company. (The Employer is to include continuous service for the 
period from the date of the Employee's entry into the plan to the 
date of withdrawal from the plan, and such period or periods of 
prior service as the Employer shall determine for the purpose 
of this Section. ) 
Any Employee who after withdrawal again enters the plan is to 
be considered as a new Employee for the purposes of such plan. 
EMPLOYEE'S CASH WITHDRAWAL BENEFIT - Any Employee, 
regardless of date of employment, length of service or age, may, 
at any time after withdrawal and prior to Actual Retirement Date, 
elect to receive a cash Withdrawal Benefit of an amount equal to 
the sum of his Employee Payments actually received by the Com- 
pany, with compound interest at the rate of Two per centum per 
annum computed as to each such payment from the Contract An- 
niversary next following the date on which such payment was pay- 
able to the Company to the first day of the contract month in which 
such election is made. At the option of the Company payment of 


.. any such Withdrawai Benefit may be made in Twelve monthly in- 


stalments, each equal to Eight and Forty-one Hundredths per 
centum of such Withdrawal Benefit. Such cash Withdrawal Bene- 
fit shall be in lieu of all other benefits under this Contract. 

An Employee who does not elect the cash Withdrawal Benefit 


within One month from the date of withdrawal shall be deemed to have 
elected to retain the paid-up deferred annuity to which he is entitled in 
accordance with this Section. 

SECTION 3 - EMPLOYER'S WITHDRAWAL CREDIT 


(1) 


Upon withdrawal of any Employee where the Employee's rights to 
all or a portion of the Retirement Annuity purchased for him by 
the Employer's contributions hereunder terminate as described 
in Paragraphs (a) and (b) of Section 2 of this Article, or upon 
election by any Employee to receive his cash Withdrawal Benefit, 
the Employer upon evidence satisfactory to the Company that the 
Employee was living and in good health at the date of such 





~@ 


ie 
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withdrawal or election, as the case may be, shall be entitled to a 
Withdrawal Credit the amount of which shall i. computed in ac- 
cordance with Article VII hereof. 
ARTICLE VII - COMPUTATION AND APPLICATION 
OF WITHDRAWAL CREDITS 


SECTION 1 - COMPUTATION OF EMPLOYER'S WITHDRAWAL 
CREDIT 


(a) If a Withdrawal Credit is to be granted to the Employer on account 
of the withdrawal from the plan of an Employee described in Para- 
graph (a) of Section 2 of Article VI hereof, or on account of the 
election of his cash Withdrawal Benefit by an Employee described 
in Paragraph (b) of Section 2 of said Article VI, except as provided 
in Paragraph (c) of this Section, the amount of such Withdrawal 
Credit, when applied to the payment of premiums or the purchase 
of annuities hereunder, shall be the sum of Items 1 and 2 deter- 
mined as follows: 


Item 1 - Ninety-six per centum of the —* of the Past Service 
Payments and Supplemental Payments actually applied by 
the Company to purchase Past Service Annuity or Supple- 
mental Annuity for such Employee, with compound interest 


at the rate of Two per centum per annum computed as to 
each such Payment from the date of such application by the 
Company to the first day of the Contract Month in which 
such withdrawal or election, as the case may be, occurs, 
but not less than One Hundred per centum of such aggre- 
gate. 

Item 2 - The excess of (a) Ninety-six per centum of the aggregate 
of the Current Service Payments actually received by the 
Company for Current Service Annuity for such Employee, 
with compound interest at the rate of Two per centum per 
annum computed as to each such Payment from the Con- 
tract Anniversary next following the date on which such 
Payment was payable to the Company to the first day of 
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the Contract Month in which such withdrawal or election, as 
the cash may be, occurs, over (b) the amount of the cash 
Withdrawal Benefit to which such Employee shall be en- 


titled under Paragraph (e) of Section 2 of said Article VI _! 
as of the date of such withdrawal or election. * 
159 (b)If a Withdrawal Credit is to be granted to the Employer on account 
of the election of Option 1 at termination of employment of an Em- » 


ployee who has completed Ten or more years of service, as de- 
scribed in Paragraph (b) of Section 2 of Article VI the amount of 
such Withdrawal Credit, when applied to the payment of premiums 
or the purchase of annuities hereunder, shall be a percentage de- 


termined as the difference between One Hundred per centum and the ™ 
percentage applicable to the Employee under the Table in Paragraph 
(b) (3) of Section 2 of said Article VI of the sum of “ 


(i) Ninety-six per centum of the aggregate of the Supplemental 
Payments actually applied by the Company to purchase Supple- 
mental Annuity for such Employee with compound interest at 


we 


the rate of Two per centum per annum computed as to each we 
such Payment from the date of such application by the Com- 
pany to the first day of the Contract Month in which such ter- ” 


mination of employment occurs, but not less than One Hundred 
per centum of such aggregate, and 
(ii) Item 2 computed in accordance with Paragraph (a) of this Sec- 


tion. 
(c) If a Withdrawal Credit is to be granted to the Employer on account > 
of the subsequent election of his cash Withdrawal Benefit by an 
Employee described in paragraph (b) above, the amount of such we 


Withdrawal Credit, when applied to the payment of premiums or 
the purchase of annuities hereunder, shall be apercéntage,’ deter- 
mined as the percentage applicable to the Employee under the 
Table in Paragraph (b) (3) of Section 2 of said Article VI, of the 
sum of Items (i) and (ii) computed in accordance with Paragraph 
(b) of this Section, plus Ninety-six per centum of the Past Service 


® 
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Payments actually applied by the Company to purchase Past Ser- 
vice Annuity for such Employee, with compound interest at the rate 
of Two per centum per annum computed as to each such Payment 
from the date of such application by the Company to the first day 
of the Contract Month in which such election occurs, but not less 
than One Hundred per centum of such Payments. 

(d) Any payment representing Withdrawal Credits applied to the Pay- 
ment of Premium hereunder shall be deemed payable at the date of 
such application by the Company to the payment of premium here- 
under. ! 

SECTION 2 - APPLICATION OF EMPLOYER'S WITHDRAWAL CREDITS 
The amount of all Withdrawal Credits to which the Employer shall 

become entitled under this Contract prior to discontinuance of the Con- 

tract shall be applied to the payment of the Premiums falling due here- 
under during the contract year in which such Credits are granted by the 

Company or the next succeeding contract year in such manner as the 

Company and the Employer shall agree upon. | 
Provided that Thirty one days after each Contract Anniversary the 

amount of all Withdrawal Credits to which the Employer shall have be- 

come entitled in accordance with the provisions of Section 3 of Article 

VI hereof and in accordance with the provisions of Section 2 (b) (1) (e) 

and Section 2 (b) (II) (g) of Article II hereof during the next preceding 

contract year, based upon Past Service Payments, and which shall not 
have been applied to the payment of Premiums due on or before such 

Anniversary shall be applied 4s of such Anniversary to the purchase of 

Past Service Annuities in accordance with the Plan for Purchase of Past 

Service Annuities contained in Section 2(b) of Article II hereof, to the 

extent that Past Service Annuities remain to be purchased under this 

Contract. : 


If on any Contract Anniversary prior to discontinuance of the Con- 
tract there shall be Withdrawal Credits which shall have arisen prior 
to the next preceding Contract Anniversary and which have not been 
applied to the purchase of Annuities hereunder, such Withdrawal 








Credits shall be applied to purchase Annuities in accordance with the * 
Plan for Purchase of Supplemental Annuities set forth below, unless 
another plan for the application of such Credits to the purchase of 





Annuities or the payment of premiums falling due hereunder shall be . 
mutually agreed upon by the Employer and the Company prior to Thirty- ar 
one days after such Contract Anniversary. 

* * x * * < 


161 SECTION 3 - PAYMENT OF WITHDRAWAL CREDITS TO. : 
| RECONSTRUCTION FINANCE CORPORATION ; 


Any Withdrawal Credits to which the Reconstruction Finance Corpo- 
ration shall become entitled upon discontinuance of the Contract in ac- 


cordance with Section 3 of Article VII hereof or any Withdrawal Credits s 
which shall have arisen under the Contract and which have not been other- 
wise used or applied hereunder at the date on which the Operating Agree- » 


ment is discontinued shall be paid to such Corporation as a cash pay- 
ment in an amount equal to Ninety-five per centum of the amount of 
such Withdrawal Credits. At the option of the Company such cash pay- 


ment, may be made in twelve monthly instalments, each equal to Eight a 
and Forty-one Hundredths per centum of such cash payment. 
ARTICLE VIII - SUSPENSION OF PREMIUM PAYMENTS; “ 


DISCONTINUANCE AND TERMINATION OF THE CONTRACT 


SECTION 1 - SUSPENSION OF PREMIUM PAYMENTS BY THE 
EMPLOYER 


Upon written request of the Employer, premium payments may be Sa 
suspended for a period of One year and may, subject to the consent of 
the Company, be suspended for further periods of not exceeding One 
year each. Any such suspension shall be subject to the following: 

(a) No Employee shall make Employee Payments during the 


4. 


period of suspension and no Retirement Annuities shall be « 
purchased during or in respect of such period, except that 
any Withdrawal Credits arising during a period of suspension al 


shall be applied to purchase annuities hereunder in accordance 
with the provisions of Article VII hereof. 
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(b) No Employee shall be included under the plan during the period 
of suspension other than Employees included therein at the 
commencement of such period. 3 
(c) Suspension of premium payments shall not affect or limit the 
Company's right to discontinue or modify this Contract as 
provided in Section 12 of Article X hereof. 


SECTION 2 - DISCONTINUANCE OF PAYMENT OF PREMIUMS BY 
THE EMPLOYER: DECONZINUANGE OF THE 
CONTRACT 


The Employer may, at any time, discontinue the payment to the 
Company of the premiums falling due hereunder. If the Employer fails 
to make any premium payment due hereunder before the expiration of 
the period of grace for such payment, as provided in Section 3 of Arti- 
cle V hereof, this Contract shall be discontinued as of the date of writ- 
ten notice of discontinuance mailed by the Company to the address of 
the Employer as shown on the Company's records; provided, however, 
that if the Employer shall give prior written notice to the Company of 
discontinuance of premium payments, this Contract shall be discon- 
tinued as of the date of such notice. | 
SECTION 3 - EFFECT OF DISCONTINUANCE a ioe 

If this Contract shall be unconditionally discontinued as provided in 
Section 2 of this Article or as provided in Section 12 of Article X 
hereof, any Withdrawal Credits which shall have arisen under the 
Contract and which have not been otherwise used or applied hereunder 
shall be paid to the Reconstruction Finance Corporation as a cash pay- 
ment, the amount of which shall be determined as provided in Section 
3 of Article VII hereof. | 

Each Employee included hereunder at the date of the discontinu- 
ance of the Contract shall be entitled to retain as a paid-up deferred 
annuity, the Retirement Annuity purchased for him on or prior to the 
date of discontinuance of the Contract and in force hereunder on such 
date. Such paid-up deferred annuity shall include the options described 
in Article II hereof, the Death Benefit described in Article IV hereof 
and the cash Withdrawal Benefit described in Section 2(e) of Article VI 


| 
| 
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hereof. The provisions of the options in Article II hereof previously 
exercised by the Employee shall be applied automatically to such paid- 
up deferred annuity. 

162 If any Employee entitled to retain as a paid-up deferred annuity 
under the provisions of the next preceding paragraph or under the pro- 
visions of Section 2(b) of Article VI hereof the Retirement Annuity pur- 
chased for him by the Employer's contributions and his own Employee 
Payments combined shall elect after discontinuance of the Contract to 
receive his cash Withdrawal Benefit he shall be entitled in addition 
thereto to retain as a paid-up deferred annuity, an annuity commencing 
at the Employee's Normal Retirement Date and terminating with the last 
payment due preceding the death of the Employee in an amount equal 
to the sum of (a) the Past Service Annuity, if any, actually purchased 
hereunder for the Employee and in force at the date of such election, 

(b) the amount of Supplemental Annuity, if any, purchased for the Em- 
ployee hereunder and in force at the date of such election, and (c) such 

‘ amount of annuity as would have been purchased by the various amounts 
contributed by the Employer to the Current Service Payments received 
by the Company on account of such Employee for the Current Service 
Annuity in force for him at the date of such election if such amounts 
had been applied as of the date on which the respective Current Service 
Payments were due, to purchase annuities in amounts determined by 
Table B in Section 3 of Article [IX hereof. Such annuity and the Em- 
ployee’s cash Withdrawal Benefit shall be in lieu of all other benefits 
under this Contract. In no event shall any Employee be deemed to have 
acquired any right under this Contract by reason of the provisions of this 
Section unless or until the Contract is discontinued while the Employee's 
annuity and the provisions of this Section are in force. 

‘SECTION 4 - FINAL TERMINATION OF CONTRACT 

| This Contract shall finally terminate when all payments by the Com- 
pany of Retirement Annuities previously purchased hereunder shall have 
been completed. 
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ARTICLE IX | 


| 
SECTION 1 - SCHEDULE OF PREMIUM RATES FOR CURRENT SER- 
VICE ANNUITY AND PAST SERVICE ANNUITY - 


_ Amount of Current Service Amount of Premium 
Premium Required Each (Past Service Pay- 

Employee's Age, Month During a Contract Year ment uired to Pur- 
Nearest Birthday, to Purchase a Current Ser- chase a Past Service 
at the Beginning vice Annuity of $1. 00. First Annuity of $1. 00. 
of the Contract Payment at Normal Retire- First Payment at Nor- 
Year ment Date mal Retirement Date 
Females Males 


Males Females 


$ 3.75 
3. 82 
3. 89 
3. 96 
4.03 
4.10 
4.18 
4.25 
4.33 
4.41 
4. 50 
4. 58 
4.67 
4.76 
4.85 
4.95 
5. 05 
9.15 
5. 26 
9. 37 
5. 48 
5. 59 
5. 72 
5. 84 


$ 4.48 
4. 57 
4.66 
4.75 
4.85 
4.94 
5. 04 
5.15 
5. 25 
0. 36 
3. 47 
3d. 58 
3. 70 
5. 82 
5. 94 
6. 07 
6. 20 
6. 33 
6. 47 
6. 61 
6.75 
6. 90 
7. 06 
7.21 


$ 35.09 


35.92 
36.78 


37.65 


38. 55 
39.47 
40. 41 
41. 38 
42. 37 
43. 38 
44.43 
45. 50 
46. 60 
47.73 
48, 89 


50. 09 


51. 32 
52. 59 
53. 90 
55. 26 
56. 66 
58. 10 
59. 60 
61. 16 


$ 46.13 


47. 23 
48.35 
49. 50 
90. 68 
51. 88 
53. 12 
34. 38 
55. 68 
97. 00 
98. 36 
59. 76 
61.18 
62.65 
64.15 
65. 69 
67. 27 
68. 90 
70. 57 
72, 29 
74. 06 
75. 89 
77. 16 
79. 70 
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~ 
Amount of Current Service Amount of Premium 7 
Premium Required Each Past Service Pay- " 
Employee's Age, Month During a Contract ment) Required to Pur- * 


Nearest Birthday, Year to Purchase a Current chase a Past Service 





at the Beginning Service Annuity of $1.00. - Annuity of $1. 00. - 
of the Contract First Payment at Normal First Payment at Nor- e 
Year Retirement Date mal Retirement Date 
~ (Continued) ~ (Continued) ~ (Continued w 
| Males Females Males Females 2 
39 $ 5.97 $ 7.38  $ 62.77 $ 81.71 
40 6. 10 7.55 64, 44 83.78 - 
41 6. 24 7.72 66. 18 85. 92 
42 6. 39 7.90 67. 99 88. 13 * 
43 6. 54 8. 09 69. 87 90. 43 
44 6. 69 8.28 71. 83 92. 81 ° 
45 6. 86 8. 49 73. 89 95. 29 ; 
46 7.03 8. 70 76. 03 97. 86 
47 7.21 8.91 78. 28 100. 53 " 
48 7.39 9.14 80. 64 103. 32 
49 7.59 9.38 83. 12 106. 22 
50 7. 80 9.62 85. 72 109. 26 be 
51 8. 02 9. 88 88. 48 112. 43 
52 8,25 10.15 91.38 115.75 * 
53 8. 49 10. 43 94. 46 119. 24 ‘és 
54 8.75 10. 73 97.72 122. 90 
55 9,03 11.04 101.19 126. 76 « 
56 9. 32 11.37 104.89 130. 83 
57 - 9.63 11.72 108. 84 135. 12 ‘ 
58 9.96 12.09 113.07 139. 68 
59 10. 32 12.48 117.62 144, 50 ; 
60 10. 71 12.89 122.51 149. 63 7 
61 11.12 13.33 127.79 155. 10 
62 11. 58 13.81 133.51 160. 94 “2 
63 12. 07 14.31 139.72 167. 20 
64 12. 60 14.85 146.49 173. 92 
65 12. 87 15.12 153.89 181.15 
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164 SECTION 2 - SCHEDULE OF PREMIUM RATES FOR PAST 
SERVICE ANNUITY (FIRST PAYMENT TO BE MADE 
IMMEDIATELY) - For Employees who shall have attained 
the sixty-fifth anniversaries of their respective dates of 


birth, on or before the date of inclusion in the plan. 


Age (nearest 
birthday) 


to Purchase a 
on date of Purchase Monthly Annuity of $1.00 
Males | Females 
65 $153. 89 $181.15 
66 148, 59 175. 61 
67 143, 36 170. 11 
68 138. 20 164. 65 
69 133.11 159. 24 
70 128. 10 153. 89 
71 123.17 148. 59 
72 118. 33 143. 36 
73 113. 58 138, 20 
74 108. 93 133. 11 
75 104. 38 128. 10 


ak 


* 


* 


Amount of Pa ment 


Required 


‘* 


* 


168 12. THE COMPANY'S RIGHT TO DISCONTINUE OR MODIFY 
‘If on any Contract Anniversary the number of Employees actually 
making Employee Payments hereunder shall be less than Seventy-five 
per centum of the total number of Employees eligible to enter the plan, 
the Company shall have the right, upon written notice to the Employer, 
to refuse payment by the Employer of further Premiums hereunder. 
Such refusal by the Company shall have the same effect as discontinu- 
ance of premium payments by the Employer (see Article VIII hereof). 
During the continuance of this Contract the Company shall have 
the right at the fifth and any subsequent Contract Anniversary, upon 
written notice to the Employer, to modify this Contract in any respect 
including modification of any or all of the premium rates and other 








| 
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schedules hereunder, the basis for determining the Employee's cash 
Withdrawal Benefit described in Section 2(e) of Article VI hereof and 
the Employer's Withdrawal Credit described in Section 3 of Article 
VI hereof and the options herein contained; provided, however, that 
no such modification shall affect the amount or the terms of any Re- 
tirement Annuities purchased hereunder prior to the effective date of 
such modification. 


* oK * * * 


RIDER TO BE ATTACHED TO AND FORM A PART OF GROUP 
ANNUITY CONTRACT NO, GR-237, ISSUED BY THE TRAVEL- 
ERS INSURANCE COMPANY, HARTFORD, CONNECTICUT TO 


NECHES BUTANE PRODUCTS COMPANY 
* * * * 


Said Contract is hereby corrected in the following respects: 
a. The date "June 15, 1942" appearing in definition (11) 
of Article I, of said Contract is hereby corrected to 


read "May 15, 1942". 


* * 





131 | 
216 AFFIDAVIT OF W. H. HOFFMAN IN OPPOSITION TO 
DEFENDANT'S MOTION FOR SUMMARY JUDGMENT 


BEFORE ME, the undersigned authority, on this day personally 
appeared W. H. HOFFMAN, who being by me first duly sworn, did 
upon his oath, depose and say: 

My name is W. H. Hoffman. Iam President of Neches 
Butane Products Company (Neches), plaintiff in the above entitled 
and numbered cause, and have held such ae continuously since 
May 1, 1942. : 

Neches was organized on March 26, 1942, at the request 
of the Government by The Atlantic Refining Company, Gulf Oil 
Corporation, The Pure Oil Company, Socony-Vacuum Oil Com- 
pany, Inc., and The Texas Company to design, construct and 
operate a butadiene plant owned by the Government situated near 
Port Neches, Texas. These companies contributed without re- 
muneration the technical knowledge necessary to design and con- 
struct the plant and lent trained employees to Neches to carry out 
the project (the salaries of these employees were paid by Neches 
and reimbursed by the Government). 7 

In the early part of 1948, the Unions representing the em- 
ployees of Neches requested that Neches put into effect a Retire- 
ment or Annuity Plan for the benefit of its employees. Neches 
thereupon investigated the types of plans in operation in all of the 
major oil refineries in the Beaumont-Port Arthur area and found 
that these refineries had plans in effect which provided for both 
past service annuities and current service annuities. In Neches' 
discussions of the Unions’ request with representatives of the 
Government, the Government first took the position that it would 
reimburse Neches under its Operating Agreement with Neches 
dated May 15, 1942, only for the cost of current service annuities 
and not for the cost of past service annuities. Neches was unable 
to reach an agreement with the Unions for a retirement plan pro- 
viding only for current service anxuities, and, after further 





132 
discussions with representatives of the Government, a Group 
Annuity Contract based on area practice was entered into between 
Neches and The Travelers Insurance Company under date of Decem- 
ber 1, 1952, which provided for both past service annuities and 
current service annuities, the cost of which the Government agreed 
to reimburse to Neches. 

I did not have authority to execute amendments to the Operat- 
ing Agreement of May 15, 1942, on behalf of Neches Butane Prod- 
ucts Company without specific authorization from Neches' Board 
of Directors, and all amendments which were made to the Operat- 
ing Agreement were specifically approved by Neches’ Board prior 





to execution. +s 
The copy of the telegram dated April 28, 1955, addressed 
to E. D. Kelly, signed by me, attached hereto as Exhibit "A", * 


: is a true and correct copy of the telegram which I sent to Mr. 

Kelly, who was at that time Director of the Office of Synthetic 

Rubber of Federal Facilities Corporation, at the request of 

Goodrich-Gulf Chemicals, Inc., and Texas-U.S. Chemical 

; Company. 

: | The copy of the letter dated —— 30, 1952, addressed to " 

, | me, signed by Leland E. Spencer, Chief of the Synthetic Rubber 
Division of Reconstruction Finance Corporation, together with 
copies of its attachments, all of which are attached hereto as 

Exhibit "B", are true and st a, copies « of said letter and attach- 


ments. pos Seg a 

; I have personal knowledge of all matters stated herein and | 

: am competent to testify with respect thereto. b 
W. H. Hoffman (Sed. ) 

W. H. HOFFMAN * 


218 SWORN AND SUBSCRIBED TO before me, the undersigned 
authority, on this 13th day of September, 1957. 
Lorraine F. Cortez (Sgd. ) 
Notary Public *:* * 


w 
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260 [Filed Sept. 30, 1957] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
WITH RESPECT TO COUNTS I AND I OF DEFENDANT'S 
COUNTERCLAIMS 3 

Now comes the plaintiff, NECHES BUTANE PRODUCTS COMPANY, 
in the above entitled and numbered cause, and files this motion for sum- 
mary judgment with respect to Count I and Count II of the counterclaims 
of defendant, FEDERAL FACILITIES CORPORATION, as set forth in 
its Answer, and moves this Court to enter a summary judgment herein 
with respect to such counterclaims under Rule 56 of the Federal Rules 
of Civil Procedure denying defendant any relief thereunder and render- 
ing judgment for plaintiff on both of such counts because there is no 
genuine issue as to any material fact and plaintiff is entitled to judgment 
as a matter of law, for the following reasons: | 

1. ! 

The only credits which defendant, as successor to Reconstruction 
Finance Corporation, is entitled to receive under the Group Annuity Con- 
tract entered into between plaintiff and The Travelers Insurance Com- 
pany, dated December 1, 1952, upon termination of the Operating Agree- 
ment are those specifically provided to be paid to Reconstruction Finance 

Corporation by The Travelers Insurance Company as set forth 
in Article VII, Section 3, of the Group Annuity Contract, which provision 
was included at the request of Reconstruction Finance Corporation, as 
shown by the letter of September 11, 1952, a copy of which is attached 
to defendant's answer as Exhibit "E", and states: : 

“Any Withdrawal Credits to which the Reconstruction 

Finance Corporation shall become entitled upon discontinuance of 

the [Group Annuity] Contract in accordance with Section 3 or 

Article VIII hereof or any Withdrawal Credits which shall have 

arisen under the Contract and which have not been otherwise 

used or applied hereunder at the date on which the Operating 

Agreement is discontinued shall be paid to such Corporation 


[RFC] as a cash payment in an amount equal to Ninety-five per 
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centum of the amount of such Withdrawal Credits. At the option 

of the Company [Travelers] such cash payment, may be made 

in twelve monthly installments, each equal to Eight and Forty-one 

Hundredths per centum of such cash payment. " 
and, as provided therein, such cash payment is payable to defendant, as 
successor to Reconstruction Finance Corporation, direct by The Travel- 
ers Insurance Company and not by plaintiff, and plaintiff has no obliga- 
tion to pay any sums of money to defendant with respect to such Group 
Annuity Contract. 

: 

Plaintiff is not under any contractual or other obligation to ac- 
count to defendant for any credits arising under the Group Annuity Con- 
tract subsequent to 9 o'clock a:m., Central Standard Time, April 29, 
1955. 


262 3. 


Defendant is not entitled to any credits arising under plaintiff's 
Apprentice Training Plan, Group Life Plan, Hospital and Surgical Plan, 


Disability Plan, Military Plan or Savings Plan subsequent to the termina- 


tion of the Operating Agreement on April 29, 1955, and credits arising 
under or allocable to any of such plans prior to such date have been 
| credited to defendant's account and offset against other payments owing 
by defendant to plaintiff. 

. 4, 

Plaintiff has made an accounting to defendant as of April 29, 1955, 
at 9 o'clock a.m. , Central Standard Time, and an audit has been made 
of plaintiff's books and records on behalf of defendant by the public ac- 
counting firm of Peat, Marwick, Mitchell & Company through the clos- 
ing date of April 29, 1955, in which audit plaintiff co-operated fully with 
defendant and said accounting firm. 

This motion is made upon the pleadings and exhibits attached 
thereto, the stipulations with respect to copies of documents dated 
September 5, 1957, the affidavits and attached documents filed in 

support of and in opposition to the defendant's motion for summary 
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judgment and the affidavit of L. K. Wall dated September 28, 1957, 
filed in support of this motion. : 
WHEREFORE, premises considered, plaintiff : prays that a sum- 
mary judgment be entered herein for plaintiff under Rule 56 of the Fed- 
263 eral Rules of Civil Procedure denying defendant any relief under 
Counts I and II of its counterclaims and rendering judgment for plaintiff 
on such Counts, and that plaintiff have all of its costs in this behalf ex- 
pended. ! 
James H. Littlehales (Sed. ) 
JAMES H. LITTLEHALES 


VINSON, ELKINS, WEEMS & SEARLS 
By David T. Searls _ (Sed. ) 

DAVID T. SEARLS 

Daniel C. Arnold (Sed. ) 
DANIEL C. ARNOLD 


* %* 


ATTORNEYS FOR ecient, 
NECHES BUTANE PRODUCTS Co. 


(Certificate of Service) 


[ Filed Sept. 30, 1957] 
264 AFFIDAVIT OF L, K. WALLIN SUPPORT OF PLAIN- 


TIFF'S MOTION FOR SUMMARY JUDGMENT _ 


BEFORE ME, the undersigned authority, on this day personally 
appeared L. K. WALL, who being by me first duly sworn, did upon his 
oath depose and say: 

My name is L. K. Wall. I have been employed by Neches 

Butane Products Company (Neches), plaintiff in the above entitled 

and numbered cause, continuously since June 16, 1943, and have 

been Secretary and Treasurer of Neches continuously since March 

1, 1954. 
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Subsequent to the termination of the May 15, 1942 Operating 
Agreement at 9:00 o'clock a.m. , Central Standard Time on April 
29, 1955, an audit was made of Neches’ books and records on 
behalf of the Government by the Public Accounting Firm of Peat, 
Marwick, Mitchell & Company through the closing date of April 
29, 1955, and Neches cooperated fully with the Government and 
such accounting firm in this audit. The Apprentice Training Plan, 
Hospital and Surgical Plan, the Disability Plan, and the Military 
Plan maintained by Neches for the benefit of its employees do not 
provide for any credits to accrue to Neches and none have ac- 
crued. 

A different situation exists with respect to the Group Life 
Plan and the Savings Plan maintained by Neches for the benefit of 
its employees. Unapplied credits under the Savings Plan of 
$111. 50, had accrued to Neches prior to the termination of the 
Operating Agreement on April 29, 1955, and the refund under the 
Group Life Plan allocable to the period from December 1, 1954 
to April 29, 1955, amounted to $6, 160. 03, all previous refunds 
having been credited to the Government as its interest appeared. 
These sums were offset against other sums owing by the Govern- 
ment to Neches and, accordingly, full credit has been given to 
the Government for such sums. 

The Government would not be entitled to any credits arising 
under these plans subsequent to the termination of the Operating 
Agreement. Neither the Government's approval of these various 
plans nor the plans themselves provide for any payment of credits 
to the Government, and there is no provision in the Operating 
Agreement that obligates Neches to pay credits to the Government 
that arise after the termination of such agreement. 

I have personal knowledge of all matters stated herein and am 


competent to testify with respect thereto. 


L. K. Wall  (Sgd.) 
L. K. WALL 
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SWORN AND SUBSCRIBED TO BEFORE ME, the undersigned 
authority, on this 28th day of September, 1957. | 


(Illegible) i 


Notary Public, 
* * * | 


[October 25, 1957] 

DEFENDANT'S CROSS-MOTION FOR SUMMARY JUDGMENT 

ON COUNT I AND COUNT II OF DEFENDANT'S: COUNTER- 

CLAIMS 

Defendant, Federal Facilities Corporation, by H. Clay Espey, 
Norwood B. Orrick and Robert R. Bair, its attorneys, upon Plaintiff's 
Motion for Summary Judgment with respect to Count I and Count II of 
Defendant's Counterclaims, hereby moves the Court to enter, pursuant 
to Rule 56 of the Federal Rules of Civil Procedure, an Order overruling 
Plaintiff's Motion for Summary Judgment and granting Summary Judg- 
ment in favor of Defendant and against Plaintiff with respect to both of 
such Counterclaims on the grounds that there is no genuine issue as to 
any material fact and that the Defendant is entitled to geaenient asa 
matter of law, for the following reasons: 


Counterclaim Count I | 

1. Plaintiff concedes in paragraph 1 of its Motion for Summary 
Judgment with respect to Count I that, as between the parties to this 
action, Federal Facilities Corporation is entitled under Article VI, 
Section 3, page 22 of the Group Annuity Contract to “any Withdrawal 
Credits which shall have arisen under the Contract and which have not 
been otherwise used or applied" thereunder on the date of discontinuance 
of the Operating Agreement, April 29, 1955. | 

279 2. In the ordinary course of the operation of the Group Annuity 

Contract, upon discharge or withdrawal of employees prior to 
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retirement, Withdrawal Credits, related to both past and current ser- 
vice annuities, have arisen subsequent to April 29, 1955 and will con- 
tinue to arise in favor of the employer in accordance with certain option 
and forfeiture provisions of the Contract. Such credits in effect restore 
to the employer contributions which the employer had made prior to 
such discharge or withdrawal. To the extent that such contributions 
so restored to the employer have heretofore been reimbursed to the 
Plaintiff by the Defendant, both the equities of the case and the terms 
of the Operating Agreement require that restitution to be made to the 
Defendant therefor. 

3. As alleged in paragraph 30 of Defendant's Answer and Counter- 
claim, and as admitted in paragraph 17 of Plaintiff's Reply thereto, 
Defendant reimbursed Plaintiff for a payment of $170, 964. 02 on Novem- 
ber 29, 1954, on account of a charge by The Travelers Insurance Com- 
pany in the amount of $198, 347.53. The advance charge represented the 
cost of Past Service Annuities which, under normal circumstances, 
would become payable by the employer from time to time during the 
contract year ending November 30, 1955. The difference of 
$27, 383. 51 between the cash payment and the charge was paid by cred- 
its in that amount arising from payments (including interest thereon) 
which Defendant had previously made to reimburse Plaintiff. The Operat- 
ing Agreement was terminated on April 29, 1955, and both the equities 
of the case and the terms of the Agreement require that the Plaintiff 
repay to the Defendant the difference between such advance premium 
payment of $198, 347. 53 and the actual amount required by the Annuity 
Contract for the purchase of Past Service Annuities for the period be- 
tween December 1, 1954 and April 29, 1955. 


280 4. Inasmuch as the data concerning the credits mentioned in para- 


graphs 2 and 3 above are not known to the Defendant and are within the 
knowledge of or readily obtainable by Plaintiff, Defendant will require 
an accounting thereof. | 


~«) 
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Counterclaim I ! 

1. With respect to Count II of Defendant's Counterclaims, Plain- 
tiff concedes, and the affidavit of L. K. Wall dated September 28, 1957 
shows that Defendant is entitled to an unapplied credit of $6, 160. 03 
under the Group Life Plan. Plaintiff has offset such credit against 
alleged "payments owing by Defendant to Plaintiff". However, such 
“payments owing by Defendant" concern the premiums for Past Service 
Annuities due December 1, 1955. They are the game payments which 
are in dispute and which Plaintiff under its Complaint is seeking to 
recover from Defendant. Defendant has never reimbursed Plaintiff for 


such disputed "payments owing" and accordingly has never received the 
credit of $6, 160. 03. | 

2. For reasons given in paragraphs 2 and 3 above, Plaintiff must 
also account for any credits under the Group Life Plan and Employee 
Savings Plan arising after April 29, 1955 to the extent that such credits 
represent, or are in effect, refunds to Plaintiff of employer payments 


previously charged to the Defendant for the period prior to April 29, 
1955 and heretofore reimbursed to Plaintiff by the Defendant. 

THIS CROSS-MOTION is based upon the pleadings and exhibits at- 
tached thereto, the affidavits and exhibits filed in support of Defendant's 
First Motion for Summary Judgment, the Stipulation dated September 5, 
1957. -and filed herein, the affidavit of L. K. Wall dated September 28, 
1957 filed in support of Plaintiff's Motion for Summary Judgment, and 
the affidavits of W. C. Cronkrite dated October 11, 1957 and of Robert 
R. Bair dated October 22, 1957 filed in support of this Cross-Motion. 

281 WHEREFORE, Defendant prays for a Summary Judgment in its 
favor under Count I and Count II of Defendant's Counterclaims: 

(1) declaring that, as between Plaintiff and Defendant, Defendant 
is entitled to all unused and unapplied Withdrawal Credits which had 
arisen under the Group Annuity Contract as of April 29, 1955; 

(2) declaring that Plaintiff is liable to pay to Defendant amounts 
equal to Withdrawal Credits which have arisen and will arise subsequent 
to April 29, 1955 to the extent that such credits represent or are in 
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effect refunds to Plaintiff or employer payments charged to the Defen- 
dant for the period prior to April 29, 1955 and heretofore reimbursed 
to Plaintiff by Defendant; 

(3) declaring that Plaintiff is liable to pay to Defendant an amount 
equal to the difference between (i) $198, 347. 53 paid by Plaintiff on 
November 29, 1954 and reimbursed to it by Defendant for the purchase 
of Past Service Annuities during the Group Annuity Contract Year ended 
November 30, 1955, and (ii) the aggregate amount required to purchase 
Past Service Annuities in accordance with Article II Section 2 (I1)(c) of 
the Group Annuity Contract during the period beginning December 1, 
1954 and ending April 29, 1955. 

(4) granting Defendant a judgment in the amount of $6, 160. 03 
representing credits under the Plaintiff's Group Life Plan; 

(5) declaring that Plaintiff is liable to pay to Defendant amounts 
equal to all credits which have arisen subsequent to April 29, 1955 and 
which will hereafter arise under the Plaintiff's Group Life Plan and 
Employee Savings Plan to the extent that such credits represent or are 
in effect refunds to the Plaintiff of employer payments charged to the 
Defendant for the period prior to April 29, 1955 and heretofore reim- 
bursed to Plaintiff by Defendant; and 

282 (6) requiring the Plaintiff to account to the Defendant for the pre- 
paid premium charge as described in paragraph (3) above and for all 
credits within the scope of paragraphs (2) and (5) above which have 
accrued to the date of this Decree, and to account at prescribed inter- 
vals for all such credits arising in the future. 


/s/ H. Clay Espey 
H. Clay Espey 
* * * 


/s/ Norwood B. Orrick 
Norwood B. Orrick 


/s/ Robert R. Bair 


Robert R. Bair 
* * * 


Attorneys for Defendant 
(Certificate of Service) 
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AFFIDAVIT OF W. C. CRONKRITE IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT AND 
IN SUPPORT OF DEFENDANT'S SECOND MOTION FOR 
SUMMARY JUDGMENT ON COUNTS I AND If OF ITS 
COUNTERCLAIM. 


DISTRICT OF COLUMBIA, SS: 
Woodrow C. Cronkrite, being first duly sworn, , according to law, 
deposed and said: 
Through June 30, 1957, he was Assistant Controller-Treasurer 
of defendant Federal Facilities Corporation, having held this position 
since July 1, 1954, and having been an employee and officer of defendant 
and its predecessors since February, 1944. He is the same Woodrow 
C. Cronkrite who made the affidavit dated June 25, 1957, and heretofore 
filed in this action on June 29, 1957. He makes this affidavit upon per- 
sonal knowledge of the facts hereinafter stated and is | comepetent to testify 
thereto. | 
This affidavit is directed to the statement in a affidavit of 
L. K. Wall, dated September 28, 1957, filed in support of plaintiff's 
motion for summary judgment to the effect that a refund, under the 
Group Life Plan, in the amount of $6, 160. 03, has been offset against 
other sums owing by the Government to Neches "and, accordingly, full 
credit has been given to the Government" for such sum. 

By its Certificate of Reimbursement No. 7, dated June 12, 1956, 
signed for plaintiff by the same L. K. Wall, as its Secretary and 
Treasurer, a true copy of which is hereto attached and made part hereof 
by this reference, plaintiff Neches purported to credit said item of 
$6, 160. 03 against a claimed reimbursement to plaintiff Neches for a 
payment by it of the sum of $153, 863.85, allegedly due to The Travel- 
ers Insurance Company on December 1, 1955, for Past Service An- 
nuities. The liability of the defendant to reimburse plaintiff Neches 
for said $153, 863. 85 is disputed, being claimed in Paragraphs 7 and 

284 9 of plaintiff's complaint and denied in Paragraphs 7 and 9 of 
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defendant's answer, and therefore the balance of $141, 161.68, after 
credits, claimed to be due Neches on the attached Certificate of Reim- 
bursement No. 7 has never been paid nor has defendant received credit 
for or payment of said $6, 160. 03. 
/s/ Woodrow C. Cronkrite. 
Subscribed and sworn to before me this 11th day of October, 
1957. 


/s/ Thelma E. Mathews 
Notary Public, * * * 


285 CERTIFICATE OF REIMBURSEMENT 
Between Federal Facilities Corporation 
and Neches Butane Products Company 
Re: Butadiene Plant at 

Port Neches, Texas 
SR-22 


FEDERAL FACILITIES CORPORATION No. 7 


Date: June 12, 1956 
SEES IIN Sy his Amount: $141, 161. 68 


Requisition--In accordance with Synthetic Rubber Accounting 
Bulletin No. 25, Neches Butane Products Company hereby requests 
that reimbursement be made by Federal Facilities Corporation in the 
amount of $141, 161.68, being the amount due Neches Butane Products 
Company as requested in this Certificate of Reimbursement. 
Certificate--The undersigned hereby certifies to Federal Facili- 
ties Corporation that the amount of this certificate represents reim- 
bursement of reasonable and just costs incurred and paid pursuant to 
the provisions of the Contract designated "SR-22". 
: NECHES BUTANE PRODUCTS COMPANY 


By L. K. WALL (Sgd. ) 
Secretary and Treasurer 
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voice Date of 
Num- Disburse- 


ber ment Payee 

L-108 Nov. 29, The Travelers 
1955 Insurance Co. 

Less: 

CM D-46 

CM D-46 

CM D-152 


Total Credits 
TOTAL 


HWG-spp 


Description Amount 


Payment made to The 

Travelers Insurance 

Company, Hartford, 

Connecticut, for Past 

Service Annuities due 

December 1, 1955 $153, 863. 85 


Credits for portion of 
vacation pay applicable 
to periods subsequent 
to April 29, 1955 
(vacations scheduled 
prior to anniversary 
date). These credits 
included in accrual 
for Vacations Earned 
but Unused as of 

April 29, 1955 | $ 5,947. 40 


10% Overhead on above 594. 74 


Credit for your portion 
of refund covering Group 
Life Insurance for the 
policy year ending De- 
cember 1, 1955 6, 160. 03 
$ 12, 702. 17 


$141, 161. 68 
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289 TWA4 WA5S67 GA EXHIBIT B 


NECHES BUTANE PRODUCTS COMPANY +k = 
JULY 18, 1952 

LELAND E. SPENCER, CHIEF 

_ WNY RUB DIV 


RE TWX JULY 17 REGARDING PROPOSED LETTER AGREEMENT 
COVERING GROUP RETIREMENT ANNUITY PLAN DATED JUNE 20, 
1952, MATTER HAS BEEN DISCUSSED WITH TRAVELERS RE PRESEN- 
TATIVES AND AT BOARD MEETING HELD IN NEW YORK JULY 9. 
BEFORE ACCEPTING PROPOSED LETTER AGREEMENT MUST HAVE 
PRIOR APPROVAL NECHES INSURANCE AND LEGAL COMMITTEES, 
INTERNAL REVENUE DEPARTMENT, AND WAGE AND SALARY 
STABILIZATION BOARDS. 


H. HOFFMAN 
NECHES BUTANE PRODUCTS COMPANY 

PORT NECHES, TEXAS * * * 
INO ONE PLS 
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EXHIBIT Cc 


Neches Butane Products Company 
Box 1535 | 
Port Neches, Texas — 


August 15, 1952 


Reconstruction Finance Corporation [ Stamped: 

Synthetic Rubber Division Office of Production 
Washington 25, D. C. RECEIVED 

Chief, Synthetic Rubber 
Division 

AUG 18 1952] 


Attention: Mr. Leland E. Spencer, Chief 
Office of Production 


Re: RuR SR 22 -O-“ 
Group Retirement Annuity Plan 


Gentlemen: 

Reference is made to your letter of June 20, 1952, signed by Mr. 
J. E. Miller, setting forth the principal provisions of the Group Retire- 
ment Plan to be offered Neches employees and the conditions under which 
the cost of maintaining such a Plan would be reimbursable by Recon- 
struction Finance Corporation. 

A careful analysis has been made to aiesninel that the proposed 
Annuity Contract between Neches and The Travelers Insurance Company 
conforms to the conditions as outlined by Mr. Miller, and certain minor 
revisions have been found necessary. The analysis also indicates the 
desirability of clarifying, in certain respects, Reconstruction Finance 
Corporation's conditions of approval, and these will be discussed in the 
following paragraphs. | 

With reference to the clause entitled "Vesting Interest" on page 3 
of your letter, our negotiations and ultimate agreement with the bar- 
gaining agencies representing our employees were on the basis that 
there would be a vesting in full of all company contributions to employ- 
ees reaching the normal retirement age of 65, regardless of their 
length of service with the Company. This provision is common to the 
general pattern of retirement plans prevailing in this area, and is so 
provided in the Annuity Contract with Travelers. Through oversight, 
however, this condition was omitted in the outline presented Reconstruc- 
tion Finance Corporation with our letter of April 29, 1952, and it is 
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now requested that the clause referred to be revised to read as follows: 
"VESTING INTEREST: The employee is to have 100% 
vested interest. . of his own contributions at all times, plus 50% 
of the Company's contribution to prior and current service after 
10 years of service, with an additional 5% of the Company's con- 


tribution for each additional year of service until reaching a vested 
right to 100% of the Company's contribution after 20 years of ser- 
vice, or upon attainment of normal retirement age, whichever is 


the earlier. " 
It appears to us that the last sentence of the paragraph captioned 
"Proposed Reimbursement", on page 5, reading 
"The amount of any credit arising from contributions reim- 
bursed or reimbursable hereunder shall be paid to RFC by your 
company. " 
and the last paragraph on the same page, reading 
"It is further understood that The Travelers Insurance 
Company will agree to pay to the Reconstruction Finance Corpo- 
ration in cash 95% of any withdrawal credits resulting from pay- 
ments to the Insurance Company which were reimbursed by 
RFC. This provision will be incorporated into the Group Annuity 
Contract as finally executed." 
are subject to the interpretation that employer withdrawal credits aris- 
ing during the life of the Annuity Contract shall be paid in cash to Re- 
construction Finance Corporation. Such treatment would be in direct 
conflict with other conditions as outlined in your letter, (See paragraph 
captioned "Employer Withdrawal Credits" on page 4), as well as provi- 
sions of our Annuity Contract with Travelers. The plan contemplates 
that employer withdrawal credits arising during the active life of the 
Annuity Contract shall be applied against premiums falling due. The 
Annuity Contract provides further that, in event such withdrawal credits 
exceed premiums due in the current contract year or in the contract 
_ year immediately following, they shall be used in the purchase of sup- 
_ plemental annuities for benefit of employees participating in the plan. 





147 | 

It appears from our understanding of the operation of the plan 
that there is a very remote possibility of employer withdrawal credits 
at any time being in such amount that they could not be applied to the 
payment of premiums falling due either in the current policy year or 
that immediately following. We are advised, however, that this con- 
tractual provision is mandatory in order to gain approval of the Plan 
by the Internal Revenue Department. In any event, the application of 
employer withdrawal credits to the payment of premiums acts to the 
direct benefit of Reconstruction Finance Corporation through the reduc- 
tion of reimbursable premiums payable by Neches. 

In order to remove this conflict, it is suggested that the provisions 
as shown in quotations from page 5 of your letter be eliminated and that 
there be included the following: : 

292 Fi . “Tt is further understood that Travelers Insurance Company 
will, upon discontinuance of the Contract between The Travelers 
Insurance Company and Neches Butane Products Company, or 
upon discontinuance of the Operating Agreement between Recon- 
struction Finance Corporation and Neches Butane Products Com- 
pany, agree to pay to Reconstruction Finance Corporation in cash 
95% of any withdrawal credits resulting from payments to the In- 
surance Company which were reimbursed by Reconstruction Fi- 
nance Corporation and which have not been otherwise used or 
applied as provided in the terms of the Group Annuity Contract 
prior to the discontinuance of the Group Annuity Contract and/or 
the Operating Agreement.. 7 

A This | provision will be incorporated into the Group Annuity 
... Contract as finally executed. = 
| "With inclusion of the foregoing provision, in conjunction with the 
paragraph on page 4 under the caption "Employer Withdrawal Credits", 
the treatment of employer withdrawal credits will be as follows: 

(1) Those arising during the active life of the Annuity Contract 
shall be applied against reimbursable premiums to be paid by Neches. 

(2) Those not required for balancing the account, in event of 
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cancellation of the Annuity Contract or the Operating Agreement, shall 
be paid to Reconstruction Finance Corporation in cash. 
For your convenience in this matter, there is attached copy of 
a draft of the proposed Annuity Contract with Travelers which we be- 
lieve you will find to be in agreement with the plan as outlined. Although 
the effective date is shown as September 1, 1952, in the attached con- 
tract, this date will have to be changed as we do not as yet have approval 
from either the Internal Revenue Department or Wage Stabilization 
Board. Applications for approval are being filed with both these boards 
today. 
If you concur in the changes as discussed above, it is requested 
that they be incorporated in a new letter of approval and forwarded to 
us for acceptance. 
Yours very truly, 
/3/ W. H. HOFFMAN 
FWC-ACS WK. 
Enclosure 


i, 
Ww 





| Stamped: EXHIBIT E 


Neches Butane Products Company 
Box 1535 
Port Neches, Texas 


November 20, 1952 


Office of (Illegible ) 
RECEIVED 

NOV 21 1952 

Office of the Director | 


* * * 


Reconstruction Finance Corporation mM — 
Office of Synthetic Rubber ans ! 

811 Vermont Avenue, N. W. ’ 
Washington 25, D. C. Tux 9 142 


Attention: Mr. E. D. Kelly, Director Jon Kee Be. 
Re: RuR SR 22 - OC 
Group Retirement Annuity Plan 
Gentlemen: 2 (s ak? 

Reference is made to your letter of September 11, 1952, signed 
by Mr. E. D. Kelly, Director, Office of Synthetic Rubber, setting forth 
the principal provisions of the Group Retirement Plan to be offered 
Neches employees and the conditions under which the Plan would be 
reimbursable by Reconstruction Finance Corporation. 

We call your attention to two matters which are ‘Seana in 
your letter: 

(1) On page 3, paragraph headed "Retirement Age" - paragraph 

(c), the wording is as follows: 

"(c) Employees who have attained normal retirement age 

at the inception of the Plan, or who attain normal retirement 
age prior to June 30, 1953, shall be Bren the option of re- 
tiring July 1, 1954." 

The retirement dates shown above do not conform to the expira- 
tion date of the Rubber Act, and we believe that this paragraph should 
read as follows: 

‘Employees who have attained normal retirement age at the 
inception of the Plan, or who attain normal retirement age 
prior to February 28, 1954, shall be given the option of 
retiring March 31, 1954." : 

Unless this change is made, the possibility exists of retiring 
employees after expiration of the Rubber Act. 
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(2) On page 5 - paragraph headed "Proposed Reimbursement", 
the last sentence of the first paragraph reads as follows: 
"The amount of any credit arising from contributions reim- 
bursed, or reimbursable hereunder, shall be paid to RFC 
by the Company." 

In our letter of August 15, 1952, which referred to your letter of 
June 20, 1952, in regard to this same matter, we requested that this 
particular sentence be deleted, and we set forth the reasons for such 
request. Further, we suggested that there be included a paragraph to 
take care of this particular point, and you have included such paragraph 
as the next to the last paragraph in your letter of September 11, 1952. 
We believe that the inclusion of the sentence set out above is an over- 
sight and that it should be deleted from your letter of September 11, 
1952. 

We can make the changes suggested in this letter and then initial 
the changes if this meets with your approval. We hope to have the ap- 
proval from the Department of Internal Revenue by December 1, 1952. 

Yours very truly, 


W. H. HOFFMAN /s/ 
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EXHIBIT F 
Se, 
Neches Butane Broaucts Company 


Box 1535 
Port Neches, Texas 


June 14, 1956 


Federal Facilities Corporation 
Office of the Controller 
Washington 25, D. C. 


Attention: Mr. W. C. Cronkrite, 
Asst. Controller-Treasurer 


Gentlemen: 

Enclosed herewith in triplicate are Certificates of Reimburse- 
ment Nos. 7 and 8, dated June 12, 1956, in the amounts of $141, 161. 68 
and $1, 959. 85, respectively, covering disbursements by this company 


for the account of Federal Facilities Corporation. | 

You will observe that Certificate No. 7 covers the payment for 
past annuities to The Travelers Insurance Company on November 29, 
1955. It is acknowledged that a disagreement exists concerning this 
matter. 

We trust you will find these requests for reimbursement properly 
prepared in accordance with Synthetic Rubber Accounting Bulletin No. 
25. 3 

Yours very truly, 


/s/ (legible) 


HWG-spp 
Enclosures 
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344 MINUTES OF THE RECONSTRUCTION FINANCE 
CORPORATION 
August 20, 1952 
. A special meeting of the Administrator of the Reconstruction Fi- 
nance Corporation and the Secretary of the Corporation was held at 


811 Vermont Avenue, N.W., Washington, D.C., at 4:00 P.M., Wednes- 

day, August 20, 1952, in accordance with Article II of the By-Laws. a 
The Administrator (1) abolished, effective at the close of August 

20, 1952, the Office of Production; (2) established the Office of Synthetic * 


Rubber, effective August 21, 1952; and (3) determined that all activities 
previously carried on by the Office of Production pertaining to the 
manufacture, sale and distribution of synthetic rubber will be handled 
by the Office of Synthetic Rubber. 

The Administrator designated E. Dorrance Kelly, Director, and 
J. Ernest Miller, Deputy Director, Office of Synthetic Rubber, effective 
August 21, 1952. + 

In this connection, it was understood that Leland E. Spencer would 
continue with the Corporation as a consultant. 

The Administrator delegated to the Director, Office of Synthetic 
Rubber, within the limitation of the budget determined by the Adminis- 
trator, the responsibility and authority to perform on behalf of the 
Corporation any and all acts and to execute such documents, instruments ‘s: 
and agreements as, in his judgment and discretion, are necessary or 
desirable in connection with the performance by the Corporation of the 
functions, powers, duties and authority granted or delegated to the 

345 Corporation by statute or otherwise with respect to synthetic 
rubber, provided, however, that any major change in the rate of produc- 
tion or any change in the selling price of synthetic rubber, or the open- 
ing or closing of any major production facilities. shall be approved by 
the Administrator; and provided, further, that any action taken here- 
under shall be coordinated with the Secretary, Treasurer, General 
Counsel and the Controller of the Corporation in accordance with their 


respective responsibilities, functions, powers and authority. 
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The Administrator authorized the Director, Office of Synthetic 
Rubber, to redelegate any of the powers referred to above to such per- 
son or persons in this Corporation as he may designate in writing to the 
Secretary of this Corporation. 

The Administrator (1) established the Office of Tin and Fiber, 
effective August 21, 1952; and (2) determined that all activities previ- 
ously carried on by the Office of Production pertaining to the (a) oper-.- 
ation of the Texas Tin Smelter, (b) purchase and sale of tin ores and 
concentrates and refined tin, and (c) abaca program will be handled by 
the Office of Tin and Fiber. 


The Administrator appointed Wylie F. McKinnon, Director, Of- 
fice of Tin and Fiber, effective August 21, 1952. 7 

The Administrator appointed Edward P. Chapman, Chief, Tin 
Division, Office of Tin and Fiber, effective August 21, 1952. 

The Administrator appointed Stanley B. Hanes, Chief, Fiber 
Division, Office of Tin and Fiber, effective August 21, 1952. 


Washington, D. C. 
November 15, 1957 
The above-entitled action came on for hearing on cross motions 
for summary judgment before The Honorable ALEXANDER HOLTZOFTF, 
United States District Judge, at 10 o'clock a.m. 
APPEARANCES: 
On behalf of the Plaintiff: 
DAVID T. SEARLS (Houston) 
JAMES H. LITTLEHALES 
On behalf of the Defendant: 
H. CLAY ESPEY and 
NORWOOD B. ORRICK and 
ROBERT R. BAIR (Baltimore) 
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368 RULING BY THE COURT 
THE COURT (Holtzoff, J.) The issues in this case are dependent 
upon the construction of the contract between the parties entered into 
May 15, 1942, and more particularly Section 4 of that contract which 
: requires the defendant to reimburse the plaintiff for certain expenditures. 
The construction of the contract is a question of law for the Court. 
Consequently there is no material issue of fact to be determined, and 
the case is in proper posture for disposition on a motion for summary 
judgment. 
The question involved in this case is whether the provisions of 
_ section 4 of the contract which obligates the defendant's predecessor 
to reimburse the plaintiff for all costs and expenses incurred by the 
plaintiff in connection with or incidental to the operation of the plant, 
includes premiums under a group annuity contract accruing after the 
termination of the government contract in 1955 but payable in respect 
to past services of the plaintiff's employees. It is not disputed that 
all premiums which became due while the government contract was in 
operation are a proper obligation under this contract, and reimburse- 
ment therefor has been made. 
The Court is of the opinion that premiums that became due sub- 
sequently to the termination of the government contract are not expenses 
369 incurred by the contractor in connection with or incidental to the 
_ Operation or management of the plant, as provided in section 4 of the 
contract. Article 8 of the annuity contract permits the employer to 
discontinue the contract at any time. Consequently, there was no 
_ vested liability on the part of the employer to make any future pay- 
ments on the annuity contract. It is inconceivable to the Court that the 
_ parties could have intended that the Government should continue reim- 
bursing the plaintiff for the premiums paid by it on the basis of past 


services rendered by its employees for many years to come, long after 
_ the government contract was terminated. 
In view of these considerations the defendant's motion for sum- 


| mary judgment is granted. 
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The Court will now take up the other motions immediately after 
the midmorning recess which we will take at this time. 
(Following brief recess. ) : 
370 (After argument of counsel on the motions. ) : 
THE COURT: The Court is of the opinion that the defendant is 
entitled, on the theory of quasi contract or money had and received, 
to the benefit of any refunds or credits in respect to matters or pay- 
ments for which the defendant had previously reimbursed the plaintiff. 
In equity and good conscience such credits or such refunds belong to 
the defendant, for otherwise the plaintiff would be unjustly enriched. 
On the other hand, the Court is of the opinion that the annual 
premium paid in 1954 for a year in advance should not be apportioned, 
and no credit or refund for a part of the year given to defendant. After 
all it was the defendant's choice to terminate the contract, and having 
chosen to do so the Court is of the opinion that the defendant is not en- 
titled to insist that the annual premium that it had already paid be ap- 


portioned on the basis of the unexpired portion of the year still remain- 
ing after the termination. : 


: 
Accordingly, the plaintiff's motion for summary judgment on the 
counterclaims is denied and the defendant's motion is granted to the 
extent indicated. In other words, it is not granted as to the lump sum 
premium, or any part thereof, paid in 1954, but is granted in respect 
to the other matters. | 
You may submit orders accordingly. : 
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355 [Filed Dec. 10, 1957] 

FINAL JUDGMENT DISMISSING THE COMPLAINT 

This civil action having come on for hearing on November 15, 
1957 upon certain motions including the Defendant's Motion for Summary 
Judgment in its favor on all the claims set forth in the Complaint, oral 
argument of counsel for the respective parties having been heard and 
the Court having determined that the pleadings together with the affidavits 
on file show that there is no genuine issue as to any material fact and 
having further determined, for the reasons set out in the Court's mem- 
orandum ruling, that the Defendant is entitled to a judgment as a matter 


of law, 

IT IS, BY THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, THIS 10th DAY OF DECEMBER, 1957, 
ADJUDGED, ORDERED AND DECREED AS FOLLOWS: 

1. Defendant's Motion for Summary Judgment in its favor with 
respect to the Plaintiff's Complaint be and it hereby is granted, all 


relief sought by the Plaintiff in the Complaint be and it hereby is denied, 
and the Complaint be and it hereby is dismissed. 

2. Defendant shall recover from Plaintiff its Court costs in this 
action to the date of this Order as the same shall be taxed by the Clerk 

356 of this Court, payments thereof to be made by the Clerk to the 
Defendant from Plaintiff's deposits heretofore made to secure costs. 

3. The Court determining that there is no just reason for delay, 
hereby directs that this Final Judgment be now entered. f r 
Approved as to Form: _ (s) ALEXNDER HOLTZOFF 
/s/ James H. Littlehales Judge 
VINSON, ELKINS, WEEMS & SEARLS 
By (8s) David T. Searls 
Attorneys for Plaintiff 
(s) H. Clay Espey 
(s) Norwood B. Orrick 
Attorneys for Defendant 
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349 [Filed Dec. 10, 1957] 
JUDGMENT ON COUNTS I AND II OF 
DEFENDANT'S COUNTERC LAIMS 
This civil action having come on for hearing on November 15, 
1957, upon certain motions including (1) Plaintiff's Motion for a Sum- 
mary Judgment denying Defendant any relief under Counts I and II of 
its Counterclaims and rendering Judgment for Plaintiff on such Counts; 
and (2) Defendant's Cross-Motion for Summary Judgment in its favor 
on Count I and Count II of its Counterclaims; oral argument of counsel 
for the respective parties having been heard on each of the aforesaid 
motions and the Court having determined that the pleadings together 
with the affidavits on file show that there is no genuine issue as to any 
material fact and having further determined, for the reasons set forth 
in the Court's memorandum ruling, that the Defendant is entitled to a 
350 judgment as a matter of law on its Cross-Motion to the extent 
hereinbelow stated, | 
IT IS, BY THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA, THIS 10th DAY OF DECEMBER, 1957, 
ADJUDGED, ORDERED AND DECLARED AS FOLLOWS: 
1. Plaintiff's Motion for Summary Judgment on Count I and Count 
II of the Defendant's Counterclaims is hereby denied. 
2. Defendant's Cross-Motion for Summary Judgment on Counts 
I and II of its Counterclaims is hereby granted to the following extent: 
A. All Withdrawal Credits which had arisen under the Group 
Annuity Contract, dated December 31, 1952 and effective December 1, 
1952, between Neches Butane Products Company and The Travelers 


Insurance Company and which had not been otherwise used or applied 
thereunder at April 29, 1955 (the date on which the Operating Agree- 
ment, dated May 15, 1942, as amended, between the Plaintiff and the 
Defendant's predecessor, Rubber Reserve Company, was terminated) 


and which are payable in cash by The Travelers Insurance Company 
under the terms of Section 3 of Article VII, entitled "Payment of 
Withdrawal Credits to Reconstruction Finance Corporation", are 
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payable by The Travelers Insurance Company to Federal Facilities 
Corporation in accordance with the terms of said Section 3. 

B. Plaintiff is liable to account for and to pay to Defendant 
amounts equal to all withdrawal credits which have arisen under the 
above-mentioned Group Annuity Contract subsequent to April 29, 1955 
and which may hereafter arise, to the proportionate extent that such 
credits represent or are in effect direct or indirect refunds to Plaintiff 
of employer payments made to The Travelers Insurance Company prior 
to April 29, 1955 and which payments have been heretofore reimbursed 
to Plaintiff by Defendant or by its predecessor, Reconstruction Finance 
Corporation. 

C. Plaintiff is liable to account for and to pay to Defendant 
amounts equal to credits or refunds under the Plaintiff's Employee Group 
Life Insurance Plan and Employee Savings Plan which have arisen sub- 
sequent to April 29, 1955 and which may hereafter arise to the propor- 
tionate extent that such credits or refunds represent or are in effect 
direct or indirect refunds to Plaintiff of payments which were made by 
the Plaintiff in accordance with the terms of such Plans prior to April 
29, 1955 and which have been heretofore reimbursed to Plaintiff by 
Defendant or its predecessors, Rubber Reserve Company and Recon- 
struction Finance Corporation. 

D. Judgment is hereby rendered in favor of the Defendant 
. against the Plaintiff in the amount of $6, 160. 03 representing a refund 
conceded by the Plaintiff to have been received by it under its Employee 
Group Life Insurance Plan, allocable to the period from December 1, 
1954 to April 29, 1955. 

3. The Defendant be and it hereby is denied the relief sought in 
paragraph (3) of the prayers for relief in its Cross-Motion for the re- 
covery of the therein designated portion of the amount paid by Plaintiff 
on or about November 29, 1954 for the purchase of Past Service An- 
352: ‘nuities during the Group Annuity Contract year ended November 30, 
1955. | 
4. Plaintiff shall discharge its liability to account to Defendant 


ay 
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under paragraphs 2 B and 2 C above by filing herein sworn statements 
of account setting forth the credits and refunds to which Defendant is 
entitled thereunder. Such statements of account for the period begin- 
ning April 29, 1955, and ending on the date of this judgment shall be 
served and filed herein not later than sixty days after the date of this 
judgment. Such statements of account for the period fromthe date of 
this judgment and ending with November 30, 1958, and for each twelve 
months period ending with each November 30th thereafter shall also be 
served and filed, respectively, on or before the first day of February, 
1959 and on or before the first day of February in each year thereafter 
as long as the Plaintiff has in effect any employee retirement plan, 
group life insurance plan or employee savings plan pursuant tothe terms 
of which there are potential benefits to employees attributable directly 
or indirectly to payments reimbursed to the Plaintiff by the Defendant 
or its predecessors, Rubber Reserve Company and Reconstruction Fi- 


nance Corporation. Copies of all statements of account shall be served 
upon the Defendant or its successor or upon an attorney of record prior 
to filing. In every case the Defendant shall have sixty days after such 
- filing within which to serve and file exceptions to any such statement. 

Any unpaid credits or refunds, to which defendant is entitled as shown 
on said statements of account, shall be immediately payable upon the 
filing thereof. Plaintiff shall be liable to Defendant for interest at 6% 

353 per annum on said credits and refunds with respect to the period 
beginning April 29, 1955 and ending on the date of the entry of this Judg- 
ment, such interest to commence on the date of this Judgment and to 
continue until payment is made or tendered. Plaintiff shall be liable 
to Defendant for interest at 6% per annum on said credits and refunds 
with respect to the period from the date of this Judgment and ending 
with November 30, 1958 and with respect to each twelve months period 
ending with each November 30th thereafter, said interest to commence 
30 days after the credit or refund is received by Plaintiff or is applied 
as a credit against any amount owing by Plaintiff and to continue until | 
payment is made or tendered. Defendant may accept any payments 


| 
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tendered by plaintiff without prejudice to defendant's right to file ex- 
ceptions to any statement as herein provided. The Court reserves 
jurisdiction to determine, by reference to a master or otherwise, any 
exceptions or other disputes which may hereafter arise between the 


parties with respect to the performance or non-performance by plain- 


tiff of its aforesaid obligations, and to enter appropriate judgments 
including judgments for any unpaid sums, interest, and costs. 
5. The Court, determining that there is no just reason for delay, 


hereby directs that this judgment be now entered. 
354 Po rection of the Courtin-erantine De 


(s) ALEXANDER HOLT ZOFF 
Judge 

Approved as to Form: 

(s) James H. Littlehales 

VINSON, ELKINS, WEEMS & SEARLS, 

By (s) David T. Searls 

Attorneys for Plaintiff. 
(s) 4H. Clay Espey — 

(s) Norwood B. Orrick 

Attorneys for Defendant. 
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(i) 
COUNTER-STATEMENT OF QUESTIONS PRESENTED 


The Appellee believes that it can present its case more clearly 
if it presents the questions in the order in which they were raised by 
the pleadings, i.e., first Neches' Complaint and then the Government's 
Counterclaims. In our opinion the questions presented may be fairly 
stated as follows: 


a An agent (Neches Butane Products Company) formerly 
operated a Government-owned butadiene plant under a no-profit-no- 
loss-net-cost reimbursement agreeme nt with its principal (Federal 
Facilities Corporation) whereby the agent was entitled to reimburse- 
ment of certain costs, the liability for which was incurred in the 
operation for its principal's account. During the period of operation 
for the Government, the agent entered into a group annuity contract 
which it has the unqualified right to cancel at any time. Where the agent 
nevertheless has continued the annuity contract, is it entitled to reim- 
bursement of certain annual premiums (for past service annuities) which 
have become due and will continue to become due subsequent to the ter- 
mination of the reimbursement agreement and while the plant is operated 
by the agent for private owners ? 


2. Is there any genuine issue as to any material fact in regard 
‘ to the foregoing question? 


3. Is such agent (Neches) entitled to retain the full benefit of 
all withdrawal credits which have arisen and will arise under the ‘group 
annuity plan and two other employee benefit plans subsequent to the ter- 
‘mination of such reimbursement agreement; or should the erstwhile ; 
agent return to the Government that portion of such post-termination 
credits which derives from costs of various plans which were charged 
to and reimbursed by the Government prior to termination ? 


(iii) 


INDEX AND TABLE OF CASES 


COUNTER-STATEMENT OF THE CASE 
ORDER OF ARGUMENT 


SUMMARY OF ARGUMENT . . . . . 


A. Neches‘ Complaint - the Claim That The 
Government Must Pay Past Service Premiums 
Annually Through 1972. * « * 


The Government's Counterclaims - The Claims 
To Credits Derived From Costs Reimbursed By 
The Government ‘ « mn ‘ F . 


ARGUMENT PERTAINING TO NECHES* COMPLAINT 


The Government Is Not Liable To Reimburse Neches 
For Past Service Annuity Premiums Paid By Neches 
Since April 29, 1955, Or To Be Paid Hereafter. 


1. The invalidity of Neches’ claim is 
apparent from the provisions of the 
Operating Agreement and the Group 
Annuity Contract . * & @ & 


If there is any doubt about the validity 

of the preceding proposition 1, such doubt 
is dispelled by the letter of April 29, 1952, 
and the Letter Agreement of September 11, 
12. »« «© » «© © © @ «& 


There is no genuine issue as to any material 
fact. Therefore the case is one in which a 
summary judgment is appropriate. < » & & 


ARGUMENT PERTAINING TO GOVERNMENT'S COUNTERCLAIMS 


The Government Is Entitled To Certain Credits And 
Refunds Arising Subsequent To April 29, 1955, Under 
The Group Annuity Contract And Two Other Employee 
Benefit Plans. «© « «© «w « & . * ‘ 


i. The Provisions, express and implied, of the 
Operating Agreement obligate Neches to 
account to the Government for credits and 
refunds arising subsequent to April 29, 1955, 
under the Group Annuity Contract and the 
insurance and savings plans to the extent 
that such credits and refunds are derived 

’», from costs charged to and paid by the 
= Government, ix « « . 


2. Principles of unjust enrichment require 
Neches to make restitution to the Govern- 
ment for the credits and refunds arising te gn 
subsequent to April.29;-1955, 3, *to, the ¢ EXTEN Sn. 07 os 
that they are derived from costs charged'to 
and paid by the Government. _ - * 
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, INDEX AND TABLE OF CASES (Cont'd.) ol 
Page 
3. With reference to the Group Annuity Contract, 
there are express undertakings in the Letter 
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7 COUNTER-STATEMENT OF THE CASE | 

ce 

| This counter-statement is intended to supplement, rather -than 

i i contradict, the Appellant's statement of the ‘case, which we deem in- 
a ! adequate for the purposes of the Appellee's argument. 

. | We adopt the Appellant's abbreviated nomenclature (e.g., Neches, 
sf _ Travelers, RFC, FFC) as ‘well as the Appellant's use of the word 

. : "Government" to designate indiscriminately the original governmental 

'S 


party to the Operating Agreement, Rubber Reserve Company, such 
party's first successor, RFC, and its second successor to the rights 


* fog”. 











2 
and obligations of the Agreement, Federal Facilities Corporation. 


Neches’ appeal is two-pronged in the sense that it arises from 
Neches' failure to sustain its claim against the Government on the one 
hand and, on the other, its failure in defending against certain counter- 
claims which the Government asserted in its answer to Neches' Com- 
plaint. (One of the Government's counterclaims was denied and the 
Government has appealed from this denial in the companion appeal, No. 
14, 343). 

As correctly stated in Neches' brief (p. 5), the Operating Agree- 
ment dated May 15, 1942 and related agreements were terminated on 
April 29, 1955 at which time the Government sold the plant to Goodrich- 
Gulf Chemicals, Inc. and Texas-U.S. Chemical Company. These two 
companies also acquired all the stock of Neches and have continued to 
operate the plant for their own account through Neches. Despite the 
termination of the Operating Agreement Neches or its corporate owners 
-chose to continue in effect the Group Annuity Contract which Neches had 
_ entered into with Travelers as of December 1, 1952. Although this 
.. Annuity Contr act by its terms is cancellable at any time by Neches with- 

jout penalty, Neches has sued the Government in this case for certain 
premiums which became (and will become) payable after April 29, 1955. 
In this respect the Complaint (J. A. 4-5) seeks to recover a payment ‘ 
_ made by Neches to Travelers'on December 1, 1955 in the amount of 
$153, 863.85 and seeks a judgment declaring that the Government must 
reimburse Neches for additional payments which Neches will make to 
Travelers (if Neches continues the Group Annuity Contract) during the 
years 1956 through 1972 estimated to be in excess of $1, 100, 000. 


The Government not only contended successfully that Neches' 

' Claim was invalid on the face of the undisputed documents as a matter 
of law, but when Neches ‘sought summafy jidgment in“its favor on the 

_ Government's Counterclaims, the Government obtained a further sum- 


mary judgment for certain withdrawal credits arising subsequent to 
April 29,-1955 to the extent that they derive from payments made by the 


~ 


- Pree 
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Government prior to April 29, 1955. (Para. 2 B of the Judgment of 
December 10, 1957; J. A. 158). Similarly and at the same time, the 
Government obtained a judgment declaring Neches liable for credits 

or refunds arising subsequent to April 29, 1955 under Neches’ Em- 
ployee Group Life Insurance Plan and its Employee Savings Plan; but 
here again only to the extent that such credits or refunds are derived 
from payments made by the Government prior to April 29,1955. (Para. 
2 C of the Judgment; J.A. 158). For clarity it should be here noted 
that the items in the Government's favor included in Paragraphs 2A and 
2 D of the aforesaid Judgment (J. A. 157-158) have been conceded and 
paid and are not involved in this appeal. These concessions are de- 
scribed on page 12 of Neches" brief. : 


Inasmuch as, in our view, the case as a matter of law is governed 


by certain documents, the existence, accuracy, and relevancy of which 
are undisputed, it would be helpful to outline them as part of our state- 
ment of the case. | 


These documents are: 7 

Operating Agreement dated May 15, 1942 between Neches, a 
Butane Products Company and Rubber Reserve Company (J.A. 
35-55). 

Letter Agreement by letter from the R. F. c. dated a - 
tember 11, 1952 to Neches and accepted by Neches December 4, 
1952. (J. A. 57-64) : 

Group Annuity Contract dated December 31, 1952 (effective 

. as of December 1, 1952) issued by Travelers to Neches. (5. A. 

101-130). ; 


THE BASIC AGREEMENTS 3 
Operating eorecment:. an, Peale 7 

| The Operating Agreement (J. rs 35. 55) tad its origin in the facts 
that in 1940 the Army and Navy Munitions Board had designated rubber 
as a Strategic and critical material; Rubber Reserve Company had been 
created by the Reconstruction Finance Corporation (under section 5d of 
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the RFC Act) to foster the production of rubber and related materials; 
and butadiene was one of the raw materials used in the manufacture of 
synthetic rubber. (Recitals, pages 1 and 2 of Operating Agreement, 
J.A. 35, 36). 


Certain members of the petroleum industry organized Neches at 
the Government's request as an instrumentality for the operation of a 
_ newly projected butadiene manufacturing plant at Port Neches. De- 
fense Plant Corporation, also created under the RFC Act, owned the 
plant and leased it to Neches for one dollar a year. The lease and the 
Operating Agreement were both dated May 15, 1942 and each provided 
that the termination of one would automatically terminate the other. 

_ (Sec. 26 of Operating Agreement, J.A. 54, and Article Nine of Lease, 
Tr. 55-64). 


The entire project was for the production of a strategic material 
"for the account and at the expense and risk of" the Government. (Sec. 
2 Operating Agreement, J. A. 38). Therefore it was expressly under- | 
stood by the contracting parties that Neches should perform its obliga- 
tions under the Operating Agreement and the Lease without profit and 


F 
4 


without loss. (See last "Whereas" clause, Operating Agreement, J. A. $7). 


It was also "expressly understood that all persons managing and: 
_ Operating the plant or engaged in the performance" of the contract by : 
Neches should be employed by the latter and should not be employees 4 
of Rubber Reserve "for any purpose whatsoever". (Sec.2 of Operating 
Agreement, J. A. 38). a | 


In furtherance of the no-profit-no-loss scheme of operation by 
Neches; Rubber Reserve Company (and its successors) undertook to pay 
Neches" general corporate charges (Sec. 3) and its operating costs 
(Sec. 4) and genérally-to save it harmjpaa gd ive free of,expense under 
both the Operating oormommen (Séc. 4) and the Lease (Art. Five). The 
Government also undertook to supply the raw materials required in the 
production of butadiene (Sec. 20 of Operating Agreement, J. A. 51) and 


to supply ‘git working capital required in the operation (Sec. 3). 
en 
mrad 
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a Letter Agreement of September 12, 1952. 
i ; 
hy This agreement is in the form of a letter from the RFC to Neches 
. and accepted by the latter by the signature of its president (J. A. 57-64). 
As stated above, Neches seeks to hold the Government (i.e., Federal 
aN Facilities Corporation as successor to RFC and Rubber Reserve) liable 
(3 under the Operating Agreement for the cost of certain Past Service 
Annuities purchased, after the termination of the Operation Agreement 
J and to be hereafter purchased, under a Group Annuity Contract between 
of Neches and Travelers, dated as of December 1, 1952. The express pur- 
a . pose of the Letter Agreement was to summarize the proposed Group Re- 
‘ tirement Annuity Plan, as represented by Neches to the RFC and espe- - 
. | cially to set forth an agreed "statement of the portion of the cost thereof | 
| to be reimbursed to your Company (Neches) by Reconstruction Finance 
| Corporation (RFC) under the terms of the captioned contract." (Second 
, paragraph.) The subject matter goes to the very heart of the controversy 
5 now before the Court as shown by the following excerpts (underscoring 
added): | 
‘ : "The words ‘captioned contract' as used herein shall ¢ 
‘tan . mean the Operating Agreement, if any, between the parties i 
1 ‘i ? covering operation of the Plant, subsequent to J une 30, 1952."" . 
eof (J. A. at 58) | 
Y ; * * | * 
- ? 
, "Proposed Reimbursement: RFC shall reimburse to 
i : your Company the amount of the net expense (gross, less € 
ce any return premium, dividend, cash surrender}value or 
: other payments or credits applicable to such gross expense) 
ae \.., for contributions made by it for the benefit of each eligible .- 


employee in accordance with the Past Service feature and, 

a Current Service feature of the Plan, it being understood - 

- that such contributions shall be limited to your Company's 
a cost of maintaining the employee's right under the Plan’ 


only during and for the time the employee is engaged in 
work ——s with ene saploned contract. a Sea 62 


| 









bed del = a a 
a “It is understood that there will be no obligations 
‘ or liabilities on the part of RFC under the captioned con- 

* tract, or otherwise, in favor of Neches or any others in 
connection with the foregoing Flan after the fempinen of 
the captioned contract." 


“oe 
oe . * 
77. 
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"Tt is understood that Neches has advised the Unions 
and The Travelers Insurance Company that RFC shall have 
no obligations or liabilities to Neches or others under the 
captioned contract, or otherwise, with respect to the fore- 


oing Retirement Plan after the termination of the captioned 
contract. (J.A. 63) aon ene Capone 


* * * * 


"If the foregoing understanding is satisfactory to your 
Company, it is requested that the approval of your Company 
be indicated on the enclosed copy of this letter and that the 
same be returned to RFC for retention in its records." 

(J. A. 63-64). 


Group Annuity Contract. 

The Group Annuity Contract (J. A. 101-130) between Neches and 
Travelers was dated December 31,1952, but with an effective date of 
December 1,1952. Article and Section numbers used below are refer- 

ences to the Articles and Sections of that Contract. 


Any employee who on December 1, 1952 had had at least six 
_months' continuous service was made eligible for inclusion in the "Plan , 
for Purchase of Past Service Annuities". (Art. II, Sec. 1, J.A. 106) 
The monthly amount of such a past service annuity is an amount equal ‘ 
to the product of 1-1/2% of the employee's average basic monthly earn 
ings prior to December 1, 1952 multiplied by the number of years of | 
- service prior thereto. (Art. II, Sec. 2 (b)(3); J. A. 109). 


re 
% 


Disregarding special provisions, the annuities become payable 


_ when the employee reaches age 65. This is the normal retirement date 
except for those who had reached 65 by December 1, 1952, the latter 
being ‘the normal retirement date as to them. (Art. I (3); Tr.142). Im- 

- mediately upon the effective date of the plan, the employer (Neches) 

Was required to pay an amount sufficient to purchase in full the past 

_ service annuities for the employees 2a8 waerhad aire already 4 attained the retire- 

_ ment age. As to all other ‘employees eligible for for ‘past service annuities, 
such annuities are purchased by the employer, without contribution by 
the employees; annually and partially in accordance with a specified 

| schedule. {Art. I, Sec.2, "Plan For Purchase of Past Service Annuities"; 

ase 
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J. A. 109-112). Under this schedule, no portion of an employee's annuity 
is required to be purchased until he has completed ten years in Neches! 
employ. : 

The potential amount of an employee's past service annuity of 
course was determinable as of the effective date of the Plan (December 
1, 1952) under the formula of average pay multiplied by the length of ser- 
vice prior to December 1,1952. As to the potential annuity so deter- 
mined, 50% is purchased on the completion of ten years of service, and 
an additional 5% is purchased at the conclusion of each additional year 
of service; for examples, after 12 years of service, 60% of the past ser- 
vice annuity will have been purchased, after 16 years, 80% will have 
been purchased, and finally, upon completion of 20 years of service, an 
employee's entire Past Service Annuity will have been purchased. Ifa 


person's employment terminates before completion of ten years’ service, | 


he is automatically eliminated from the plan for the purchase of past 
service annuities. (Art. VI, Sec. 2(a)(2); J. A. 117). Where employment 


terminates after ten years service (and before retirement), the employee 
is entitled to have purchased for him at that time the portion of his por 

_ tential past service annuity represented by the percentage applicable : fo 

_ his years of service under the schedule mentioned above; “provided, | 

. however, that no such purchase shall be made if the Employee elects 

to receive the cash Withdrawal Benefit". (Art. VI, Sec. 2(b)(2); J. A. 

118). Thus until an employee's actual withdrawal, termination of em- 
ployment, or retirement under the Plan, the actual sid ultimate amount 
of past service annuity purchased for him cannot be determined;, mor, in 


the case of withdrawal, can it be determined whether an annuity will be 


purchased for him at all. , 


ta 
- 


Neches has the absolute right to terminate the 1 Annuity Contract at 


any time (Art. Vi, Secs-t “Bhd 2; Jd. A. (124, 125). 


The Retirement Plan might have provided for one is iunap-eiea single 
payment for past service annuities, or for fixed annual payments over a 


ay} ee Sicha 


period of years; the first of which methods would, and 





eee 
8 
which might, have required RFC and its successors to pay for costs not 7 
accrued during the period of operation for the account of the Government. 
Instead of either such method, the Group Annuity Contract as finally 
drawn provides for periodic payments for the partial purchase of past 
service annuities as and when the past service benefits vest. 


The effect of such a provision has been described as follows: 


RFC. "will have no continuing obligation beyond the 


period of R. F.C. operation, annual payments will cover 
only such rights as are fully earned during the period of t 


R. F.C. operations, * * *. It also assures Neches em- 
ployees of full coverage for the period of R. F.C. opera- 


tions and would enable R. F.C. to cease operations at any 
time with all obligations fully met and no liability existin 


beyond the period of contract terminations,"i.e., April 29, 
1955. (Emphasis added. ) 


The foregoing quotation is noteworthy for three reasons: it is , 
- succinct, it is accurate, and it is Neches' own statement. (See letter  % 
of April 29,1952 from the President of Neches to the RFC; J. A. 68). 


The foregoing description of the Group Annuity Contract relates 
in large part to the portion of this appeal involving Neches' Complaint; | 
that is, the Government's asserted liability for certain premiums which 
have become due since April 29, 1955 and which will become due here-., * 


after through 1972 if the Annuity Contract is permitted to remainin < 
effect by Neches. | 


| We now proceed to a brief additional description of the provisions %) 
_ of the Group Annuity Contract having to do with withdrawal credits aris- 
ing subsequent to April 29,1955, which, to the extent that they are de- 
_ rived from payments made by the Government prior to April 29, 1955, 3 
are the subject of the Government's Counterclaim resulting in the judg- 


- ment set forth in aah 2 B of the District Court's Order (J. A. 158). 
ot 


Withdrawal credits arise under the Group “Annuity Contract upon 
the departure of a Neches' employee as follows: 
(a) An employee having less than 10 years service has no 
vested rights to past or current service benefits funded by Neches' 
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contributions; hence upon termination of his employment, all 
employer payments made for such employee Bive rise to a 
withdrawal credit. (Art. VI, Secs. 2(a) and 3; J. A. 116-17, 120- 
21). | 

| (b) An employee having 10 or more years service has a 
vested right to 100% of the annuity funded by employer pay- 
ments for past service. Upon termination of his employment, 
before retirement, if the employee elects Option 1 (paid-up 
deferred annuity), all employer past service payments are 


Ke vested and no withdrawal credit arises. If the employee elects 
- Option 2 (cash withdrawal benefit) he withdraws his contribu- 
| tions only, and all employer past service payments give rise 
; to a withdrawal credit. (Art. VI, Secs. 2(b), a(e) and 3; J.A. 
118-21). | 
‘ (c) An employee having 10 years service has a vested 
, right to 50% of the annuity funded by employer payments for 
. current service; and for each year of service in excess of 10 
years, he has a vested right to an additional 5% of such an- 
ag nuity. Thus, after 20 years service, he has a vested right 
b to 100% of the annuity based upon employer current service 
: payments. Upon termination of employment, before retire- 
, ment, of an employee having more than 10 and less than 20 
| years service, if the employee elects Option 1 (paid-up de- 
ferred annuity), such portion of the current service annuity 
‘ based upon employer payments as is not then vested gives 
" rise to a withdrawal credit. If the employee elects Option 2 


(cash withdrawal benefit), all employer past service payments 
o give rise to a withdrawal credit. (Art. VI, Secs. >b), 2(e), 
and 3; J.A. 118- 21, 110-12). 


In summary, withdrawal credits arise when employees, from time 
to time terminate their employment with Neches and withdraw from the 
Retirement Plan. The amounts of withdrawal credits which arise, from 


Se 


eo ow ant 
es: 
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time to time, depend upon whether the departing employees had earned 

- vested rights under the plan through ten or more years service with 

Neches and whether they exercised their vested rights by electing a 

paid-up annuity deferred to commence at age 65, or whether they elected 

to receive their cash option, the former option being based upon their 
own payments plus their vested rights in employer payments and the 

| latter being based only upon their own payments. 


It is undisputed that the Government has reimbursed Neches for 
all employer payments for past and current service made by Neches 
under the Group Annuity Contract during the period December 1, 1952, 
to April 29,1955, when the butadiene plant was being operated for the 
account of the Government. (J. A. 26-28, 71). The Government under 
Count I of its Counterclaim seeks to recover only those withdrawal cred- 
_its arising after April 29, 1955 which derive from such reimbursed em- 
| ployer payments. 


In addition to the Group Annuity Contract, two other employee 
benefit plans maintained by Neches for its employees are involved in , 
this appeal. It is undisputed that the Government has also reimbursed * 
Neches for the costs of maintaining a Group Life Insurance Plan and an: 
Employee Savings Plan prior to April 29, 1955 during the life of the Opera- 
ting Agreement. (J. A. 32,76). Under Count II of its Counterclaim, the 
Government seeks to recover credits and refunds arising under these < 
plans after April 29, 1955, which derive from these reimbursed costs. 


This appeal then is not concerned with credits or refunds which 
had accrued as of April 29,1955. These have been conceded. (Neches' 
Brief p.12). It is concerned rather with the credits and refunds which 


accrued and will accrue under the Group Annuity Contract, the Group 
Life Insurance Plan and the Employee Sayings Plan after April 29, 1955 
and which derive from and-relate-to.Néches" tosts of maintaining such 

. plans prior to April 29, 1955, which costs were in turn charged to and 

_ reimbursed by the Government because incurred during the life of the 
Operating Agreement. 





11 
ORDER OF ARGUMENT 


We will present our argument in the following order: 


A. Argument Pertaining To Neches' Complaint. 
The Government is Not Liable to Reimburse Neches for 
Past Service Annuity Premiums Paid by Neches since April 29, 1955, 
or to be Paid Hereafter. 


Bb. Argument Pertaining to Government's —_— 
The Government is Entitled to Certain Credits and Refunds 
Arising Subsequent to April 29,1955, under the Group Annuity Contract 
and Two Other Employee Benefit Plans. 


SUMMARY OF ARGUMENT 


A. Neches' Complaint - the Claim That the Papemiment 


Must Pay Past Service Premiums Annually through 
1972. | 


Under Section 4 of the Operating Agreement in effect between 
Neches and the Government from May 15, 1942 until its termination on 
April 29,1955, the Government (i.e., first, in point of time, Rubber 
Reserve Company, then RFC, then FFC) was obligated to pay Neches' 
operating costs, that is to say, all costs and liabilities incurred by _ 
Neches in connection with the operation of the plant. (For the full pro- 
vision, see J. A. 40). 


Effective December 1, 1952, after prolonged preliminary con- 


sideration and with the approval of the Government, a Group Annuity 
Contract embodying a pension plan for Neches' employees was issued 
to Neches by Travelers. The plan provided a retirement annuity meas- 
ured both by service, if any,rendered prior to the inception of the plan 
(therein and herein referred to as "past service annuity") and by service 
to be rendered during the continued existence of the plan ("current ser- 
vice annuity"). Although the portion of an annuity for persons employed 
| ie 
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prior to the inception of the plan is called a "past service annuity", 
actually the right to such an annuity (the cost of which is paid entirely 
by the employer) has to be earned by service subsequent to the incep- 
tion of the plan. Payments for such annuities become due only in annual 
installments as the rights to the annuity are annually earned by the em- 
ployee. And no such installments are earned or paid for until the em- 
ployer has completed a total of ten years service at which time the 
partial vesting begins. 


The costs of past service annuities, which Neches claims should 
_ be borne by the Government, would never become due if the employees 
for whom such annuities are purchased had not continued in Neches' 
employment subsequent to the period of operation of the plant for the 


Government's account. 


All premiums, both for current service annuities and past service : 


- annuities, which become due under the Group Annuity Contract from its 
. inception as at December 1, 1952 until the termination of the Operating 
? _ Agreement on April 29, 1955 have been paid by the Government. (In- 
«deed as claimed in Appeal No. 14, 343, the Government has overpaid by ; 
part of an annual past service premium paid in advance on December 1; 
1954.) Yet Neches claims that the Government must bear annual pre-- 
miums beginning December 1, 1955 and ending in 1972 in an estimated : 
amount of well over $1, 000, 000. 


Neches, of necessity, bases its claim on the theory that these 
premiums are reimbursable as operating costs the liability for which 
was incurred on December 1, 1952, the effective date of the Group An- 
nuity Contract. We submit that this is simply and completely incorrect. 
- Neches’ liability is a contractual one to Travelers. The contract in 
- question is terminable at any time by Neches at will merely by giving 
written notice. (Annuity Contract Art: VI, ‘Sec:-2, J. A. 125). Thus 
- the liability is dependent upon Neches' free choice exercised once a 
| year when the annual past service premium becomes due. In brief, the 
liability upon which Neches seeks to charge the Government has been 
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| 
and will be voluntarily incurred by Neches in annual installments each 
payable during the period of private operation of the plant. 


Neches’ complaint, therefore, was properly disposed of on the 
face of two documents alone: the Annuity Contract pursuant to which 
the premiums are payable, and the Operating Agreement pursuant to 


which Neches claims the premiums are reimbursable. 


If the proposition needs any further support (and we earnestly 
submit it does not), Neches' letter of April 29, 1952 and the Letter 
Agreement of September 11, 1952 establish it beyond the scope of 
reasonable argument. When such letters were written, Neches was 
negotiating and formulating the retirement plan for the execution of 
which the prior approval of the Government was required by the Opera- 
ting Agreement (Sec.17, J.A.50), a requirement which both parties 
acknowledged by their actions. By the letter of April 29,1952, Neches _ 
outlined three methods of vesting and purchasing past service annuities r 
but recommended the periodic partial method subsequently embodied in 


the Annuity Contract. The express purpose of Neches' yecommendation 
was to negate the possibility of the very claim which Neches now asserts. 
’ (See J. A. 66-68). And by the Letter Agreement of September 11, 1952 
" | 


| (on which Neches heavily relies for other purposes; Brief pp. 6-10) the 
*Government and Neches clearly expressed their mutual understanding 
that under the proposed Annuity Contract and the Operating Agreement 
there would be no liability on the part of the Government for the cost of 
keeping the Plan in effect beyond the period of Government operation. 
(J.A. 62) 


B. The Government's Counterclaims - The Claims to: 
Credits Derived From Costs Reimbursed 3 The 


LE OED nn 
| 


Sovetnment: _ pee 


The pvennien aud Neches area to the operation of the buta- 


diene plant under an arrangement that was to be without profit and with- 
out loss to Neches and at the expense and risk of the Government. In 


“Ree 


wo" * 
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agreeing to pay the expense of the operation, however, the Government, 
in the Operating Agreement between the parties, limited its costs and 
expenses to net costs. Such "net costs" provisims applied to all opera- 
ting expense in general, and in particular to the costs of employee wel- 
fare plans. 


When Neches proposed to charge to the Government under the 
Operating Agreement the costs of a retirement plan for its employees, 
the Government expressed its understanding of the extent of its liability 
under the "net costs" provisions of the Operating Agreement for the 
costs incurred under the proposed Group Annuity Contract, by means of 
the Letter Agreement dated September 11,1952. In the Letter Agree- 
ment the understanding of the parties was stated to be that the Govern- 
ment would reimburse Neches "the amount of the net expense” of Neches' 
contributions made to purchase current service and past service annuities 
for the benefit of Neches' employees; and it was further understood that , 
such reimbursement would be "limited" to Neches' cost of "maintaining 
the employee's rights under the Plan only during and for the time the 
employee is engaged in work connected with the'' Operating Agreement. 


. To further clarify its position, the Government executed and de- : 
livered the Letter Agreement with its letter dated December 15, 1952, 
with the stated understanding that Neches would refund to the Govern- ¢ 
ment the amount of any credit to which the Government was entitled and 
which was made available by the terms of the Group Annuity Contract 
to Neches or its employees. 


‘The Government reimbursed Neches for all employer payments 

_ made under the Group Annuity Contract during the period December 1, 
1952 -to April 29,1955. In addition to reimbursing Neches for the costs 
of the retirement plan, the Government ~~ reimbursed Neches for 


- Neches’ costs under a Group Life Insuréncé"Plan and an Employee Sav- 
ings Plan. 
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Credits and refunds arise with respect to non-vested rights under 
the Group Annuity Contract, the Group Life Insurance Plan and the Em- 
ployee Savings Plan upon termination of employment and upon the conse- 
quent withdrawal of Neches' employees from the said plans. Such 
credits and refunds when made available to Neches must necessarily be 
deducted from gross expense to arrive at Neches' net cost of maintain- 
ing said employee welfare plans. Upon termination of the Operating 
Agreement on April 29,1955, an accounting was required between the 
parties with respect to all such credits and refunds arising after April 
29,1955 under the said employee benefit plans which derive from reim- 
bursed costs. Such credits and refunds when received by Neches inured 
or will inure in the future to the benefit of the two private companies, 
Goodrich-Gulf Chemicals, Inc. and Texas - U.S. Chemical Company, 
for whose account Neches since April 29, 1955, has been operating the 
plant. In equity and good conscience, as well as by express provision , 
in the agreements between the parties, such credits and refunds should: 
be returned to the Government. Otherwise Neches and the private 
owners of the plant will be unjustly enriched and stand to profit at Govern- 
ment expense in complete contradiction to the no-profit-no-loss theme 

_ which for 13 years had governed the relations of the parties. | 
| 
A. ARGUMENT PERTAINING TO NECHES | 
COMPLAINT ! 

The Government is Not Liable to Reimburse Neches for Past 
Service Annuity Premiums Paid by Neches since April 29, 1955 or 
to be Paid Hereafter. | 


1. The invalidity of Neches' claim is apparent from the 
provisions of the Operating Agreement and the Group 


Annuity Contract. ! 


ent +, 


By its "Final Judgmerit it Dismissing the Complaint” (J.A. 156), 
the District Court quite properly determined that there is no genuine 
issue as to any material fact and awarded a summary judgment for the 


Government in dismissing Neches' complaint. The correctness of the 
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agreeing to pay the expense of the operation, however, the Government, 
in the Operating Agreement between the parties, limited its costs and 
expenses to net costs. Such "net costs" provisims applied to all opera- 
ting expense in general, and jin particular to the costs of employee wel- 
fare plans. 


When Neches proposed to charge to the Government under the | 
Operating Agreement the costs of a retirement plan for its employees, 
the Government expressed its understanding of the extent of its liability 
under the "net costs" provisions of the Operating Agreement for the 
costs incurred under the proposed Group Annuity Contract, by means of 
the Letter Agreement dated September 11,1952. In the Letter Agree- 
ment the understanding of the parties was stated to be that the Govern- 4 
ment would reimburse Neches "the amount of the net expense" of Neches' 
contributions made to purchase current service and past service annuities 
for the benefit of Neches' employees; and it was further understood that 
* guch reimbursement would be "limited" to Neches' cost of "maintaining 
the employee's rights under the Plan only during and for the time the 


employee is engaged in work connected with the" Operating Agreement. { 


' To further clarify its position, the Government executed and de- | 

livered the Letter Agreement with its letter dated December 15, 1952, 

: with the stated understanding that Neches would refund to the Govern- 

- ment the amount of any credit to which the Government was entitled and | 
_ which was made available by the terms of the Group Annuity Contract &. 
to Neches or its employees. 


“The Government reimbursed Neches for all employer payments 
made under the Group Annuity Contract during the period December 1, 
_ 1952-to April 29,1955. In addition to reimbursing Neches for the costs 
_ of the retirement Plan, the Government 0g reimbursed Neches for 


_ Neches’ costs under a Group Life Insurancé’Plan. and an Employee Sav- oI 
ings Plan. ‘< 





15 


Credits and refunds arise with respect to non-vested rights under 
the Group Annuity Contract, the Group Life Insurance Plan and the Em- 
ployee Savings Plan upon termination of employment and upon the conse- 
quent withdrawal of Neches' employees from the said plans. Such 
credits and refunds when made available to Neches must necessarily be 
deducted from gross expense to arrive at Neches’ net cost of maintain- 
ing said employee welfare plans. Upon termination of the Operating 
Agreement on April 29,1955, an accounting was required between the 
parties with respect to all such credits and refunds arising after April 
29,1955 under the said employee benefit plans which derive from reim- 
bursed costs. Such credits and refunds when received by Neches inured 
or will inure in the future to the benefit of the two private companies, 
Goodrich-Gulf Chemicals, Inc. and Texas - U.S. Chemical Company, 
for whose account Neches since April 29, 1955, has been operating the 
plant. In equity and good conscience, as well as by express provision , 
in the agreements between the parties, such credits and refunds should( 
be returned to the Government. Otherwise Neches and the private 
owners of the plant will be unjustly enriched and stand to profit at Govern- 
ment expense in complete contradiction to the no-profit-no-loss theme 

_ which for 13 years had governed the relations of the oe 


A. ARGUMENT PERTAINING TO NECHES- 
COMPLAINT 


The Government is Not Liable to Reimburse 7 for Past 
Service Annuity Premiums Paid by Neches since Apri 29, 1955 or 
to be Paid Hereafter. 


1. The invalidity of Neches’ claim is apparent from the 
provisions of the Operating Agreement and the Group 


Annuity Contract. | 


By its "Final Judgmetit Dismissing the eaten (J..A. 156), 
the District Court quite properly determined that there is no genuine 
issue as to any material fact and awarded a summary judgment for the 


Government in dismissing Neches' complaint. The correctness of the 


Crs 
4 


Py 





a 
4 wra 


ee __l|Ul..__._._ 


16 


judgment may be demonstrated conclusively by reference to the two 

) documents on which, basically, Neches' claim is founded: the Opera- 
ting Agreement, under which the Government was required to reimburse 
Neches for its operating costs, and the Group Annuity Contract under 
which the premiums, the reimbursement of which Neches seeks, are, 
and (presumably) will be, paid by Neches. 


The Agreement of May 15, 1942 is correctly entitled an "Opera- 
ting Agreement", its whole purpose being to have Neches operate the 
plant without profit and without loss, for the account of the Government. 
The reimbursement claimed by the Appellant is claimed as a cost of 
operation. Of course this means operatim for the account of the Govern- 
ment and not operation for the benefit of Neches or its two corporate 
parents. Nevertheless Neches claims that the premiums becoming due 
after the Government operation ended are "Contractor's Costs" recover- ° 

| able under section 4. (J.A.40). It relies (Brief, p. 14) on the clause of 
that section to the effect that reimbursable costs, include "all expendi- 

- tures made and all costs, expenses, losses and liabilities of whatso- 

_ ever kind or character incurred by Contractor [Neches | in connection ; 

| with or incidental to the * * * operation * * * of the Plant." (Emphasis. 
supplied by Neches.) Thus it is claimed that the obligation to purchase ol 
annuities during the years 1956 through 1972 was a liability incurred on 
December 1, 1952, the effective date of the Group Annuity Contract. 





Under the Annuity Contract, past service premiums become due f 
annually on December 1st, payable in advance. (Art.II, Sec. 2(II); J.A. 
110).. The Government refused to reimburse Neches for the December 
1, 1955 past service premium payment and has similarly declined li- 


ss 

ability for annual premiums becoming due thereafter. | 
It is submitted that Neches is in fundamental error when it claims 

that the payment of, or the-liability.for, such-premiums was made or — 

incurred prior to April 29, 1955, the end of the operation of the plant : 

for the Government's account. In the first place, if Neches has any 2 


commitment to maintain the Group Annuity Contract, it is a commitment 
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made on its own responsibility and one which must have been made sub- 
sequent to April 29,1955. The Annuity Contract itself contains no such 
commitment. Nevertheless, Neches states its Point ‘Two A (Brief, p. 
14) thus: ''When Neches executed the Annuity Contract with Travelers 
and agreed to make a payment on each anniversary date of the Contract 
in order to purchase Past Service Annuities, as provided therein, it 
incurred a cost or liability within the meaning of Section 4 of the Opera- 


ting Agreement". | 


The basic weakness of Neches' position is pointed up by the above- 
quoted caption. Though the caption states that Neches agreed (i.e., 
contracted) "to make a payment on each anniversary date", and though 
Neches therefore contends that on December 1, 1952, it thus became 
obligated to pay money over an indefinite period of years, the Annuity 


Contract provides explicitly to the contrary; viz., 


"The Employer may, at any time, discontinue the payment to 
the Company of the premiums falling due hereunder. If the 
Employer fails to make any premium payment due hereunder 
* * * this Contract shall be discontinued as of the date of 
written notice of discontinuance mailed by the Company * * * 


provided, however, that if the Employer shall give prior 

written notice to the Company of discontinuance of premium 
ayments, this Contract shall be discontinued as of the date 

of such notice." (emphasis added) (Art. VIII, Sec. 2; J. A. 
125). | ; 
| é 
Not only does Neches fail to mention the foregoing provision but 

‘it further demonstrates the fallacy of its argument by references to 
Article I, Section 2(b)(3) and Article Il, Section 2(0\a) by quoting the 


former (Brief, p. 16): 


“The monthly amount of the Past Service sail to be pur- 
chased for each Employee shall be * * *."" (J. A. 109). 


and the latter 7 prt 
ener H 


"A cash payment is to be’made.on the effective date of this 
Contract and on each Contract Anniversary thereafter at 
which such a payment is necessary in order to purchase 
Past Service Annuities as outlined herein * * *". (J. A. 110). 
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From this "clear, unambiguous wording" (Brief, p.17), Neches as 
finds the fixed obligation to make payments over a period of twenty years. “~ 
_ Of course neither the reference to annuities "to be purchased” nor the 
reference to the due dates of the initial payment and subsequent premium 
payments imposes an obligation to purchase. In similar fashion the Group 
| Annuity Contract refers to Current Service Annuities "to be purchased 


during any contract year" (Art. Il, Sec. 2(a)(1); J. A. 108) and provides ' 
that ''The initial aggregate Current Service Payment shall be due on the 7 
effective date hereof, and subsequent aggregate Current Service Pay- a 
ments shall be due on the first day of each contract month." (Art. V, 7 
Sec. 2; J. A. 115). 7 

If Neches’ argument is sound that under the Annuity Contract it in- «© a 


curred an obligation to purchase Past Service Annuities until 1972, it ' # 
would follow that it also incurred an obligation of indefinite duration to 
purchase Current Service Annuities. It would further follow that the 
; . Government is required to reimburse Neches for its costs of Current 
_ Service Annuities until such time, if ever, as Neches chose to cancel 
. the Annuity Contract. But even Neches perforce concedes that: "Ob- , 
viously, the Government should not be required to pay the cost of an- 
nuities for services rendered subsequent to the termination of the Opera- *) 


ting Agreement." (Brief, p. 22). F a, 


Though there is, as Neches asserts (Brief, p.17), a broad distinc- ’ 
tion between the incurring of a liability and the maturing of a liability, e 
there is also a sharp distinction between the completion of the acts or 
omissions which establish the existence of a liability (whether or not 
definite in amount) and the existence of a mere potential liability which 
will never become extant without a future act or omission on the part of 
the potential obligor. It is this latter type of a potential liability which 
Neches is endeavoring ‘to establish as an é€xisting liability. None of the “x 
cases the Appellant cites supports this attempt. ie! 


. Particularly, when the language quoted by Neches (Brief, p. 20) = 
from New Engiand Telephone & Telegraph Co. v. United States;53 F. 


eet feta 
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Supp. 400 (D. Mass. 1943) is considered in its context, it becomes 
meaningless so far as the present issues are concerned. The sole 
issue there was one of the classification of expenditures within the 
uniform system of accounts prescribed for telephone companies by the 
Federal Communications Commission. The Court upheld the Commis- 
sion's ruling that certain increased accruals paid to a pension trust did 
not meet the requirements of Account 672 that such payments be deter- 
mined "through the application of equitable actuarial factors to the cur- 
rent payrolis."" The ruling resulted in such payments being charged to 
account No. 323 which was for miscellaneous charges to income. It 
was emphasized that this accounting classification did not preclude the 
company from making a claim in a rate case that the payments were 
reasonable operating expenses. We are unable to see what bearing such 


a holding has upon the issues now before the Court. 


Neches further seems to claim that the obligation for past service, 
premiums becoming due on anniversary dates after April 29,1955, are 
obligations incurred prior thereto merely because they are related to 
service performed prior to December 1, 1952. The argument overlooks 
the fact that such prior service is a measure of retirement benefits 
which must be earned in the future, with one exception. That exception 
embraces those employees who had attained retirement age on December 
1,1952. The annuity for such an employee was immediately purchased 
(Art. II, Sec. 2 (I); J. A. 109) and, of course, the cost thereof was‘reim- 
bursed by RFC and is not involved in Neches' claim. As to all other em- 


ployees, Neches had no obligation to furnish them with an annuity as a 
reward for service prior to December 1, 1952 unless they performed 


services subsequent to December 1, 1952. Under the "Plan For the 
Purchase of Past Service Annuities" (J. A. 111-112) a person who had 


been in the employ of Neches prior to December 1; 1952, would have to 
complete 10 years service (including such prior service) before he had 
any vested interest whatever in a past service annuity, At that time, 

and only at that time, was any liability incurred by Neches with respect 


to that employee's service prior to December 1, 1952. | Under the policy 
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schedule, such an employee would have purchased for him an annuity 
representing 50% of his potential past service annuity. This vesting 
increased by annual installments of 5% so that the full potential annuity 
would be earned only after 20 years. The amounts and the due dates of 
premiums for past service annuities were in accordance with this an- 
nual partial vesting plan.(Art. V, Sections 1 and 2; J. A. 115). If anem- 
ployee ceases to be such prior to the completion of ten years' service, 
he is "automatically eliminated from the Plan For the Purchase of Past 
Service Annuities". (Art. VI, Sec. 2(a); J. A. 116). 


When such rights to past service annuities vested and matured 
prior to April 29,1955, the Government met its obligations to reim- 
burse Neches for the costs thereof. It has no further obligation and, we 
submit, it is simply and completely incorrect to say that on December 
1,1952, Neches incurred a binding contractual obligation, for example, 
to pay in the year 1971 the final 5% of the cost of an annuity for an em- 
ployee who went to work in 1950, two years prior to the inception of the 
retirement plan. Neches will never have to pay a single penny on account 

of this employee's past service annuity unless the employee continues to 
work through 1960. But even if this were not so, the unanswerable argu- 
ment against Neches’ contention is that its contractual obligation, alleg- 


edly incurred in 1952, can be avoided by it at any time at its own election. 


> 2. If there is any doubt about the validity of the preceding 
proposition 1, such doubt is dispelled by the letter of 
April 29, 1952 and the Letter Agreement of September 


11, 1952. 

Prior to the final execution of the Group Annuity Contract, effec- 
tive as of December 1, 1952, it was clearly understood by the parties 
that the type of annuity contract to be put into effect would be such that 
there would be no tiability for reimbursement by the Government after 
the termination of the Operating’Agreement. The affidavit of W. H. 
Hoffman (J. A. 131), President of Neches, submitted in opposition to the 
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a group annuity contract based on area practice was entered into under 
date of December 1, 1952 "which provided for both past service annuities 
and current service annuities, the cost of which the Government agreed 
to reimburse to Neches". This agreement, to which Mr. Hoffman's 
affidavit refers, was based on Mr. Hoffman's 1952 representations and 
agreement, acting on behalf of Neches as president, that the Govern- 
ment would have no liability after the termination of the Operating Agree- 
ment. So it was, that by his letter of April 29, 1952 (J . A. 65) Mr. Hoffman 
pointed out that Travelers had proposed three methods to retire the cost 
of past service pensions. One was a lump-sum single payment which, as 
Mr. Hoffman acknowledged (J. A. 67) was undesirable Since it would 
involve the Government in payments for costs not accrued under the 
Government operation should the plant be closed or its ownership changed. 
A second method of payment was for annual payments of 6% of total costs 
over an estimated twenty years, which, said Mr. Hoffman,was “subject | 
to the same criticism as the lump-sum single payment Since fixed pay-* 
ments might exceed the obligations accruing annually *** " The third 
method was to pay for past service pensions by "annual payments sufficient 
to cover vesting rights as such rights accrued." This was the method 
adopted in the Group Annuity Contract as finally executed. Indeed the 
adoption of this last method was made upon Neches' recommendation in 
order that there would be no "continuing obligation beyond the period of 

R. F.C. operation" and that "annual payments will cover only such rights 
as are fully earned during the period of R. F.C. operations "* ** and 
finally to “enable R. F.C. to cease operations at any time with all obli- 
gations fully met and no liability existing beyond the period of contract 
terminations" (J. A. 68)! 


Subsequently the Government wrote Neches on September 11, 1952 


(J. A. 57-64) for the express purpose of submitting a ‘summary of the 

plan as the Government understood thé proposal and a statement of the 
portion of the cost to be reimbursed to Neches by the Government under 

the Operating Agreement. This letter in part stated that the Government's 
payments to Neches "shall be limited to your Company's cost of maintaining 
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the employee's rights under the Plan only during and for the time the 
employee is engaged in work connected with" the Operating Agreement. 
(J. A. 62).The letter went on to provide on this score (J. A. 63):- 

"It is understood that there will be no obligations or liabilities 
on the part of RFC under the captioned contract or otherwise, 


in favor of Neches or any others in connection with the fore- 
going Plan after the termination of the captioned contract. 


“It is understood that Neches has advised the Unions and The 

Travelers Insurance Company that RFC shall have no obliga- 

tions or liabilities to Neches or others under the captioned 

contract, or otherwise, with respect to the foregoing Retire- 

ment Plan after the termination of the captioned contract." 

(The '"captioned contract" was the Operating Agreement. ) 

It is impossible to say rationally that the liabilities and obligations 
now asserted against the Government, including payments to accrue in 
presently unascertainable amounts through 1972, are not obligations or 
liabilities asserted against the Government in flat contradiction to the ‘ 
above letter which letter was "accepted and approved" by Neches by the * 


signature of its President, W.H. Hoffman. (J. A. 64). 


Neches argues that the costs of Past Service Annuities are reim- 
bursable costs because the Group Annuity Plan was in accordance with - 
the labor-relations practice in the area and was an obligation incurred : 
pursuant to collective bargaining agreements and therefore it meets 
either of two of the three alternatives mentioned in section 4 of the 
| Operating Agreement: (Brief, pp. 15-18). All of this is beside the point. 
We concede that past service premiums were reimbursable under the: 

_ Operating Agreement provided they were incurred prior to the termina- 
_ tion of the Operating Agreement. All that became payable prior thereto 
accordingly have been reimbursed by the Government. As hereinbefore 

stated, we flatly disagree with Neches' contention that the liability for 


premiums payable "subsequent to oe 29, 1955 was incurred on Decem- 
ber 1, 1952. sri 


& 


We also disagree with Neches' statement (for whatever purpose 
made, Brief, p. 16) that the approval of the Government was: snot ne uired 


‘J 


vet ees 






BEST COPY AVAILABLE 


from the origins! bound volume 





23 


| 

as a condition precedent to the execution of the Annuity Contract. Sec- 
tion 17 of the Operating Agreement (J. A. 50) requires such approval of 
any "contract" of the magnitude of the Annuity Contract (as distinguished 
from "payments" and "expenditures" under Section 4(a)). (J. A. 40). It 
would be absurd to say that the parties intended to permit Neches to bind 
the Government for any amounts, however large, and for any period of 
time, so long as the commitment was pursuant to collective bargaining 
agreements made by Neches: In any event the uniform contemporaneous 
statements of the parties show that they both construed the Operating 
Agreement as requiring the Government's approval of the Annuity Con- 
tract. See the following correspondence, including the fact that Neches' 
directors authorized the retirement plan expressly subject to Govern- 
ment approval: 


March 18, 1949 (J. A. 80); March 27, 1950 (J. A.86); April 5, 1950 
(J. A.89); May 5, 1952 (J. A.91); August 15, 1952 (J. A, 145); November 20, 
1952 (J. A. 149); December 15, 1952 (J. A. 95); January 7, 1953 (J. A. 98); - 
January 29, 1953 (J. A.100). Approval of the Annuity. Contract was in 
fact given by the Government. (J. A. 101). 


Such a contemporaneous construction of the Operating Agreement 


adopted by the parties before any dispute arose, is binding upon them. 
White v. United States, 241 U.S.149 (1916); Zellan v.. Cole, 87 U.S. App. 
D.C.9, 183 F.2d 139 (1950); Old Colony Trust Co. v. Omaha, 230'U.S. 
100 at 118 (1912); Klein v. Miles, (Mun. Ct. App. D.C.) 35 A. 2d 243 (1944); 


Roberts v. Veterans Cooperative Housing Assn., (Mun. Ct. App. D.C. ) 
88 A. 2d 324 (1952). "There is no surer way to find out what parties 


meant, than to see what they have done." Insurance Co. v. Dutcher, 
95 U.S. 269 (1877). 


The conditions on which the Government's required consent was 


. * 
predicated were set out in the Letter.Agreement of September 11, 1952. 


¥ The significance of the tentative draft of a proposed letter for submission to 
Mr. Symington about January 30, 1952, escapes us. (Neches' Brief, pp. 19-20). The 
Government's position was taken in the Letter Agreement of September 11, 1952. 

So far as we have been able to ascertain no such letter was actually sent. Since the 
testative draft had been sent to Neches, presumably a copy i any actual letter 
woul have gone to Neches likewise. | 
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Neches relies heavily on the September 11, 1952 letter in resisting the 
Government's claims to withdrawal credits derived from Government 
payments. (Brief, pp. 7,8,9,10,11). Neches also refers to it as being 
a "pertinent" document (Brief, p. 13) and as incorporating an "agree- 

‘ment made between Neches and the Government". (Brief, p.7). We 
agree with both these characterizations. We would further character- 
ize it as a final insuperable obstacle to Neches" present claim. 


3. There is No Genuine Issue as to Any Material Fact. 
Therefore the Case is One in Which A Summary 


Judgment is Appropriate. 

Neches contends that its Complaint should not have been adjudi- 
cated on a motion for summary judgment. It says (Brief, p.25): "Be- 
cause the contracts and documentary data relevant to Neches’ complaint 
are subject to more than one interpretation, it was improper to decide 
issues presented therein on motion for summary judgment". The inter- : 
* pretation of a document is basically a question of law and if there are 


' any relevant facts concerning the documents in this case, which are 


', material and disputed, Neches has failed to point them out. The basic 
‘documents involved are the Operating Agreement, the Letter Agreement 
of September 11, 1952 and the Group Annuity Cortract. Neches charac-" 
terizes these as the "three pertinent instruments which must be con- , 
strued in determining Neches' right of recovery". (Brief, p.13). Itis 
equally true that they are the three basic documents which must be con- 


strued in determining the Government's rights to recovery on its counter- 


claims. Yet Neches itself filed a motion for Summary judgment in its 


favor with respect to all the Government's counterclaims involved in these 
| appeals, thereby acknowledging that there is no material factual issue re- 


' garding the documents which control all the issues in the case. (J. A. 133) 


Generalities as ‘to the need for further "background" material will 
not suffice. | 
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detail and with precision are insufficient to prevent the award of sum- . 
mary judgment". Engl v. Aetna Life Insurance Co., 139 F.2d 469 
(2nd°Cir. 1943) at p.472, citing numerous cases. See also: Egyes v. 
Magyar Nemzeti Bank, 165 F.2d 539 (2nd Cir. 1948). : To state the 
governing principle somewhat differently, the party which opposes the 
granting of a summary judgment has the burden and duty at least to 
specify some opposing evidence which it can adduce and which if adduced 
would raise a genuine issue of fact to be tried. Radio City Music Hall v. 
United States, 135 F.2d 715 (2nd Cir. 1943), p. 718; Surkin v. Charteris, 
197 F.2d 77 (5th Cir. 1952), p.79. This, Neches has somuplitely failed 
to do. 


We here mention briefly the three cases quoted. in Neches’ Brief 


on this point (pp. 26-28). 


Palmer v. Chamberlin, 191 F.2d 532 (5th Cir.1951), is a case 
where a Summary judgment was granted and sustained on appeal. What~? 
ever surrounding circumstances were necessary for the decision were ‘ 
available to the Court without testimony. That is precisely the situation 
here. | Fd 


} 


In Stevens v. Howard D. Johnson Co., 181 F. 2d 390 (4th Cir. 1950), 


, the Court, having first found that the District Judge was in error in his 
‘ theory of an absolute defense for the defendant, states that there oF ay 
issues, not only of interpretation, but also breach of contract and é 


damages, involving "substantial issues of fact upon which plaintiff was 
entitled to trial by jury". No such issues exist in the case at bar. 


* Hawkinson v. Dennis, 166 F. 2d 61, 63 (5th Cir. 1948) was a case 
involving issues of patent validity, infringement, misuse of the patent, 
and intimidation of defendants and its customers. As the quotation in 
Neches' Brief (p. 27) shows, there were contrary. inferences to be drawn 


from the facts. But here we have ‘no issues of fact, let alone conflicting 
inferences. 
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Dewey v. Clark, 86 U.S. App.D.C.137, 180 F.2d 766 (1950), in- 
volved a material allegation under the D.C. Emergency Rent Act that 
the plaintiff desired the premises in good faith for her immediate per- 
sonal use and occupancy. The defendant's denial raised this issue of 


good faith, both material and factual. There is no such issue here. 


Clause (3) omitted from Neches’ quotation is appropriate here, viz, 
(3) there may be no genuine issue even though there is a formal issue. 
Neither a purely formal denial nor, in every case general allegations, 


defeat summary judgment. ***" 


Much more to the point in the instant case is this Court's decision 
in Fox v. Johnson & Wimsatt, 75 U.S. App.D.C.211, 127 F.2d 729 (D.C. 
Cir. 1942). That was a suit for specific performance of an alleged con- 
tract based on a corporate resolution on the strength of which the plain- 
tiff claimed that the defendant bound itself to redeem her preferred 
stock. Both parties moved for summary judgment, and the plaintiff's 
affidavits set forth matters designed to show the directors’ intent in 
adopting the resolution. Nevertheless, summary judgment was granted 

\,to the defendant. This Court pointed out: 


"The pleadings set forth the facts essential for deciding 
whether the resolution contemplated a sale made in 1938. 
There was conflict concerning interpretation of the facts 
and the ultimate conclusion to be drawn from them respect- 
ing intention. But there was none as to the facts themselves. 
In other words, the evidentiary facts were not substantially 
in dispute. * * * Apart from the interpretative conclusions, 
they [certain opposing affidavits] merely set forth the circum- 
stances surrounding adoption of the resolution and subsequent 
resolutions and corporate acts. Their effect was merely to 
paraphrase the facts stated in the pleadings, adding detail 
and interpretative matter. Conflict concerning the ultimate 
and decisive conclusion to be drawn from undisputed facts 
does not prevent rendition of a summary judgment, when 
that conclusion is one to be drawn by the court." (pages 
736-37). (Matter in brackets and emphasis added. ) 
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B. ARGUMENT PERTAINING TO GOVERNMENT'S 
COUNTERCLAIMS 
The Government is Entitled to Certain mall and Refunds Aris- 
ing Subsequent to April 29, 1955, under the Group Annuity Contract and 
Two Other Employee Benefit Plans. : 
1. The Provisions, Express and Implied, of the Operating 
Agreement Obligate Neches to Account to the Govern- 
-ment for Credits and Refunds Arising Subsequent to 
April 29, 1955, Under the Group Annuity Contract and 


the Insurance and Savings Plans to the Extent that such 
Credits and Refunds are Derived from Costs charged 


to and Paid by the Government. ! 

It may be conceded that except as to Articles vu and VIII of the 
Annuity Contract, the Annuity Contract, the Group Life Plan and the 
Employee Savings Plan do not provide for any payment of credits to the 
Government. The Government was not a party to such plans. It was 
unnecessary for the Government to become a party. Credits or refunds 
arising under such plans were, by the terms thereof, to be credited or 
refunded to Neches. Neches' net costs of maintaining such plans are 
reduced by deducting from the gross expense, the amount of such credits 
or refunds. In seeking reimbursement from the Government, Neches is 
required to deduct such credits and refunds from gross expense in order 
to arrive at the net cost, by Section 4(g) of the Operating Agreement. 

(J. A. 43-44). Such determination is necessary, because Sections 3 and 
4 of the Operating Agreement obligate the Government to reimburse 
Neches only for the net costs of maintaining employee welfare plans. 

(J. A. 38,40). If the Government has reimbursed Neches for costs in ex- 
cess of the net costs of such plans, such excess must necessarily be re- 
turned to the Government. The fact that credits or refunds might accrue 
subsequent to termination of the Operating Agreement has no bearing on 
the legal effect of the Government's obligation to reimburse Neches for 
net costs only. No matter when the credits and refunds arise, if they 
relate to or result from payments made with renner to the period prior 





Posting with payments by Travelers. 
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to April 29, 1955, they should be considered in any determination of the 
net costs of maintaining employee welfare plans during such period. 


It is incorrect, we submit, for the Appellant to say: "* * * nor is 
there any provision in the Operating Agreement obligating Neches to 
pay to the Government credits arising under these plans after termina- 
tion of the Operating Agreement". (Brief, p.12). 


We start with the unassailable fact that Neches or private owners 
of Neches were not to profit from the operation of the butadiene plant for 
the account of the Government. The Operating Agreement was a no- 
profit-no-loss-net-cost contract (J.A.37). It required the Government 
to bear the net cost of the operation and the net cost alone. 


Section 2 of the contract required Neches during the term of the 

~ contract to "use its best efforts to produce in the plant, for the account 
and at the expense and risk of [Rubber] Reserve, such quantities of 
BUTADIENE as Reserve shall request and which Contractor is able to 
produce in the Plant." (J. A. 38). 


; In such language, if not expressed, it is clearly implied that after_ 
the term of the contract when the Plant is being operated for the account 
of Goodrich-Gulf Chemicals, Inc., and Texas-U. S. Chemical Company, 

it shall no longer be operated at the expense and risk of the Government. 


Section 3 of the Operating Agreement required the Government to 
reimburse Neches for Neches' costs. (J. A. 38). Neches argues, how- 
ever, that once a cost was incurred, paid for, and reimbursement made, 
such reimbursement was final and irrevocable and that no further obliga- 
tion to account to the Government for such reimbursement remained on 
the part of Neches even though upon termination of the Operating Agree- 
ment it might receive credits and refunds with respect to such reim- 
bursed cost. Neches says that there is no provision in the Operating 
Agreement providing for the payment of such credits and refunds to the 
Government. 
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Section 3, however, does not stop after providing that the Govern- 


ment shall reimburse Neches for its costs. It goes on to say: 


"Contractor's costs hereunder shall mean Contractor’ 8 

net 'costs' as defined in Section 4 hereof". | 

And section 4(g) reads: "From Contractor's ‘costs’ hereunder 
there shall be deducted all credits arising from Contractor's opera- 
tions * * *. The balance shall be Contractor's net ‘costs’ as referred 
to in Section 3". (J. A. 43-44). Supplementing these provisions, Section 
5 requires that, "The determination of Contractor's 'costs' * * * shall 
be in accordance with Contractor's [ Neches' | accounting methods", 
which methods would be satisfactory to the Government provided they 
"conform to good accounting practice". By this section Neches’ accounts 
were also made subject to audit by the Government. (J. A. 44-45). 


The Operating Agreement clearly envisages an accounting to the 
Government when Neches receives credits and refunds such as those f 
here in issue. It is implicit from the provisions of section 18. (J. A. 50- 
51). This section permits Neches, at its election, "to operate the Plant 
for its own account and at its own cost and expense for the manufacture 
of BUTADIENE", during the term of the contract, when the Govern- i 
_ ment does not require the total production of the plant. If Neches is to 
| account to the Government for costs of operation when it operates the 
| plant for its own account and benefit during the term of the contract, it 

certainly must account to the Government for Government credits and 
refunds used for its own benefit to meet the costs of operation when 
Neches operates the plant for the account of two private companies sub- 
sequent to termination of the Operating Agreement. , 


The Operating Agreement envisages an accounting by Neches to 
the Government for such credits and refunds upon, termination, although 
no period of time is.fixed after termination within which such accounting 
shall be made. Section 26 (J. A. 54) requires the Government, upon 
expiration or prior termination of the contract, to pay "all amounts pay- 

able | a ga to the provisions of Sections 3 and 4 not —— paid". 
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Against costs, to arrive at net costs, i.e., “amounts payable", all 
credits and refunds relative to such costs must be deducted to arrive at 
an accurate accounting between the parties. Section 3, as amended, 

(Tr. 53), also provides that "Upon the expiration or any prior termination 
of this contract, an accounting shall be made * * *." There is nothing 
provided requiring an immediate accounting upon termination. Such is 
impossible where credits or refunds might arise well into the future. 
Neches must account to the Government for credits and refunds which 


relate to previously reimbursed operating costs within a reasonable time 


after Neches receives the use and benefit of them. > 


2. Principles of Unjust Enrichment Require Neches to Make 
Restitution to the Government for the Credits and Refunds 
Arising Subsequent to April 29, 1955 to the Extent that they 
are Derived from Costs Charged to and Paid by the Govern- 
ment. 


Even in the absence of express contractual obligations or obliga- — 
tions implied in fact by virtue of the terms of the Operating Agreement 
dated May 15,1942, Neches is required by obligations implied in law to 
-account to the Government for credits and refunds arising under the 
Group Annuity Contract, the Group Life Insurance and the Employee 
Savings Plan subsequent to April 29,1955. As of that date these parties 
had operated in complete cooperation with one another on a no-profit- 
no-loss basis for over thirteen years. In the case of all three em- . 
ployee benefit plans, the credits and refunds in issue stemmed from and 
related to funds supplied by the Government during the period of Govern- 
ment operation to reimburse Neches for the cost of maintaining these 
plans in effect during the period of Government operation. 


Since termination of Government operation on April 29, 1955, 
credits and refunds have arisen under these plans and will continue to 
arise in the future which relate to and result from these funds supplied 
by the Government. These credits and refunds are being used by Neches : 


' | gubsequent to the period of Government operation to maintain these em- 


ployee benefit plans and to meet other operating costs at a time when the 


r 
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employees are working for Neches and for the account of two private 


owners, Goodrich-Gulf Chemical, Inc. and Texas-U. S. Chemical Com- 
pany. Such use of these credits and refunds necessarily reduces Neches' 
costs charged to its private owners. Neches and its two private owners 
are thus receiving benefits for which they have never given any quid pro 
quo. The Government certainly never intended to bestow any such bene- 


fits upon Neches or its new private owners. 


Under principles of unjust enrichment, Neches, ‘in equity and good 
conscience, is required to make restitution to the Government for such 


post-termination credits and refunds. : 


Judge Holtzoff, in his ruling rendered November 15, 1957, fully 
recognized the application of these principles of restitution. He said 
(J. A. 155): | 
"The Court is of the opinion that the defendant [Govern- 
ment] is entitled, on the theory of quasi contract or money 
had and received, to the benefit of any refunds or credits in 
respect to matters or payments for which the defendant had 
previously reimbursed the plaintiff. In equity and in good 
conscience such credits or such refunds belong to the de- 
fendant, for otherwise the plaintiff would be ma EUe en- 


riched." Z 

, We have been unable to find any cases involving facts similar to 
the facts of the case at bar. However, the general principles of unjust 

enrichment supporting the restitution of benefits which a party cannot 

in good conscience retain are well recognized. Stone v. White, 301 U.S. 

532 at 534 (1937) and authorities there cited; Wheeler v. Ryon, 1 App. 

D: C. 142, 147 (1893); 4 Corbin on Contracts, Secs. 1107-1108; A. L. L 


Restatement, Restitution, Sec. 1 and comments and notes thereto. 


Suppose, for purposes of illustration, that, upon termination of 
Government operation, private owners had not taken.over the butadiene 
plant; and suppose that Neches”*had discontinued its operation of the plant 
and discharged its employees. Under these circumstances, Neches, 
being the operating agent for the Government, would be required to re- 
store to the Government rather than to retain for its own use and benefit 
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all credits and refunds accruing as of such date. Neches, In ving 
elected to continue its operations of its own free will for account of 
- new private owners of the plant, should not be entitled to retain the 
benefits of these credits and refunds without having paid for them. 
- Otherwise, Neches and its new private owners will be unjustly en- 


riched. 


In essence, the relationship between the Government and Neches 
was one of principal and agent. The Government owned the butadiene 
plant and supplied all working capital and operating funds in connection 
with the management and operation of the plant. Correspondingly, it 
also assumed all risk of loss in connection with the operation of the 

_ plant. An agency relationship being established and operative between 

- the parties, Neches, as operating agent,owes a fiduciary obligation to 
account to the Government, its principal, upon termination of the agency, 
for all agency funds, credits, and other property. Wheeler v. Ryon, 
supra. A.L.I. Restatement, Agency, Sec.382. 3 Corpus Juris Secun- 
dum, Agency, Secs. 163-165. 2 American Jurisprudence, Agency, Secs. 
282,286. Annotation, 3 A.L.R. 2nd 1310, 1363-67. 


The funds supplied by the Government in order to permit Neches j 
| to maintain in effect the three employee welfare plans were supplied for 
, specific purposes and no other. The funds were supplied, not for the — 

benefit of Neches or any stockholder of Neches, nor for the benefit of, 

any private person who chose to employ Neches to operate the plant ; 

: after termination of the Government operation, but for the sole purpose 
of benefiting employees of Neches and seeing to their welfare and the 

_ welfare of their dependents during the period of Government operation. 


Upon the termination of employment of certain employees and 
_ their consequent withdrawal from the three employee benefit plans, as 
to non-vested rights at least, the moneys supplied by the Government to 
: maintain the rights of these particular employees are no longer applied 
_ for such purposes. It follows that such moneys should be returned to 


the Government. They should not be retained by Neches to apply to its | 
a 8 # 
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operating costs which accrue subsequently at a time when the plant is 
not being operated for the account of the Government. "It is the duty of 
an agent to account for property or funds which he has received to be 
applied to a specific purpose, and if he fails to apply them to the pur- 
poses for which they were received, the principal may recover them." 





3 Corpus Juris Secundum, Agency, Sec. 163, p. 49. 


3. With Reference to the Group Annuity Contract, there 
are Express Undertakings in the Letter Agreement 
| Dated September 11, 1952 and in the Transmittal 
- Letter Dated December 15, 1952 which Obligate 
Neches To Account to the Government For the 
Credits in Issue Arising Under This Retirement 
Plan. 



























Neches admits that under Section 3 of Article vu of the Group 
Annuity Contract, the Government is entitled to 95% of the withdrawal 
credits which had accrued and which had not otherwise been used or 
applied as of April 29, 1955. (Appellant's Brief, p. 12). The argument 
will not be directed to these credits. They have been paid. In the in- 
terests of brevity, these credits will hereinafter be referred to as “pre- 


termination credits." : 


Neches denies any liability tothe Government for what might be 
referred to as "post-termination credits, " that is, withdrawal credits 
under the Group Annuity Contract which arose after April 29,1955 and 
which will arise in the future and which result from and relate to Neches' 
employer payments paid during the life of the Operating Agreement and 
charged to and reimbursed by the Government. Neches makes three con- 
tentions regarding post-termination credits: First, that the Group An- 
nuity Contract contains no provision giving the Government a right to 
post-termination credits, and that this Contract Limits the Government's 
rights to unused credits accrued as of April 29,1955: Second, that by 
striking certain language general enough to embrace post-termination 

credits from the Letter Agreement of September 11, 1952, the parties 
if manifested an intention to make no agreement with respect to the stricken 
, mation. Third, that by making specific provision in the Letter Agreement 
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and the Group Annuity Contract for direct payment by Travelers to the 
Government in cash of 95% of pre-termination credits accrued as of 
April 29, 1955 and by not making provision for post-termination credits, 
the doctrine of expressio unius est exclusio alterius operates to limit 
the Government's rights to pre-termination credits. 


We believe we have answered the first contention in point 1 above 
of this part B of our argument. Not only are the Government's rights 
supported by the Operating Agreement but in the light of its provisions 
together with those of the Letter Agreement of September 11, 1952, and 
the transmittal letter of December 15, 1952, it is clear that the sentence 
stricken from the Letter Agreement was stricken not to forfeit or waive 
rights to post-termination credits but for an entirely different reason. 
Finally, we submit that the maxim of expressio unius est exclusio 
aiterius cannot operate as to the Annuity Contract which the Government 
never signed nor does it operate as to the Letter Agreement because the . 
Letter Agreement and the transmittal letter specifically expressed the 
Government's claim and right to post-termination credits. 


To understand the deletion of the sentence from the Letter Agree-_ 


ment, we must begin by referring back to Neches’ letter to the Govern- 
ment dated April 29, 1952 (J. A. 65-68). In this letter, Neches discussed 
various methods of funding the costs of the proposed pension plan and 


ended by recommending the funding of costs of past service and current 
service as and when vested rights accrued and stated (J. A. 68) that with- 
drawal credits earned during RFC operations would be credited to RFC. 
It is apparent, however, that the RFC subsequently asserted that it should 
be entitled to post-termination credits as well. Thus in Neches' letter 
to RFC, dated August 15, 1952 (J. A. 145-148), Neches referring to an 
earlier communication quotes the RFC as follows (J. A. 146): 

"The amount of any credit arising from contributions reim- 


bursed or reimbursable hereunder shall be paid to R. F.C. by 
your company." 


and 
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"It is further understood that The Travelers Insurance 
Company will agree to pay to the Reconstruction Finance 
Corporation in cash 95% of any withdrawal credits result- 


ing from payments to the Insurance Company which were 
reimbursed by R.F.C. This provision will be incorpora- 


ted into the Group Annuity Contract as finally ees sd 
(Emphasis added. ) 


It is to be noted in the above-quoted language that the test of RFC's 
entitlement to withdrawal credits is spoken of in terms of relationship 
to Government payments and not in terms of the period of Government 
operations. 


In the same letter of August 15,1952, Neches urges that these 
| 


above quoted provisions be stricken from any letter agreement approv- 
ing the Annuity Contract, because the provision for payment of credits 
in cash to RFC was directly in conflict with the provision in the Annuity 
Contract which would apply credits arising during the life of the Con- 
tract against premiums falling due and 


"In any event, the application of employer withdrawal credits 
to the payment of premiums acts to the direct benefit of Re- 
construction Finance Corporation through the reduction of 
reimbursable premiums payable by Neches." ppeele 


added). (J. A. 147). 
Thereupon, Neches sums up the treatment of withdrawal credits as - 
follows: ! 


"(1) Those arising during the active life of the Aewnitey 
Contract shall be applied against reimbursable beemiumsé 
to be paid by Neches. | 


(2) Those not required for balancing the aeramntt, in event 

of cancellation of the Annuity Contract or the Operating 

Agreement, shall be paid to Reconstruction Finance Corpora- 

tion in cash."" (J. A. 147-148). | 

Neches summary in paragraph (1) fails to cover the situation 
where there are no "reimbursable" premiums against which to apply 
credits arising from reimbursed contributions. The incomplete sum- 
mary, as far as it goes, represents to the Government that it will re- 
ceive, in one form or another, the benefit of all credits arising from 
reimbursed contributions. 
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Somehow the first of the above quoted paragraphs, first suggested 
by RFC, which Neches had urged stricken, reappeared in the September 
11,1952 Letter Agreement. (J. A. 62). On November 20, 1952 (J. A. 150), 
Neches again urged that the sentence regarding payments of credits to 
RFC be stricken for the reasons urged in its August 15 letter. 


Finally, when Neches approved the Letter Agreement on December 
4, 1952 (J. A. 94) it sent it to the Government for the initialling of the 
latter's consent to the deletion of the sentence. The Government ini- 
tialled the deletion but explained its action on December 15, 1952 in its 
transmittal letter in terms which still reserved its rights to all post- 
termination credits, as follows (J. A. 95): 


"Since it is contemplated that credits existing upon ter- 
mination of the captioned Operating Agreement shall be 
paid in cash directly to this Corporation by the Insurance 
Company, we have made the deletion on page 5. However, 
execution and delivery of the enclosed Letter Agreement is 
made by this Corporation with the understanding that your 
company will refund to this Corporation the amount of any 
credit to which this Corporation is entitled, which may be 
paid to or made available to your Company or your em- 
ployees." 


2 When Neches received the letter of transmittal dated December 15, 


* 


1952, it immediately undertook to clarify its liability to the Government 
for certain credits arising under the Annuity Contract. Thus, on Decem- 
ber 23,1952, Neches wrote the Government. (J.A.95) It did not, how- 
ever, take issue as to its potential liability to refund to the Goverianait 
the post-termination credits in question. It addressed itself only to the 
liability of Travelers to pay certain withdrawal credits directly in cash 
to the Government, which was summarized in the second-to-last para- 
graph of the Letter Agreement and in the last paragraph of the Govern- 
ment's letter of December 15,1952. As to this, Neches wrote: 


"We assume from the penultimate paragraph of the 
Letter Agreement that you understand that Neches Butane 
could not be liable to Reconstruction Finance Corporation 
for any credits which have been used or applied for the 
maintenance of employees’ rights under the Plan during 


employment under the captioned Operating Agreement." _. 
(Emphasis added). M, 
wt Wi, 


= * > 
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Neches thus wished to make it clear that it could not be liable for 
credits used to maintain employees' rights during Government operation. 
By the same token, it implied recognition of a potential liability to the 
Government for credits established during Government operation but 
used to maintain employees' rights which vested after termination of ° 


Government operation. | 


There is, however, more than implied recognition by Neches of 
potential liability for post-termination credits. There is express agree- 
ment to that effect contained in the Letter Agreement of September 11, 
1952, accepted by Neches December 4, 1952. (J. A. 57-64). The Letter 
Agreement first succintly summarizes the main features of the retire- 
ment plan. Next appears a statement of the portion of the cost of the 
Plan to be reimbursed to Neches by the Government under terms of the 
Operating Agreement, as follows (J. A. 64): i 


"Proposed Reimbursement: RFC shall reimburse to 
your Company the amount of the net expense (gross less any 
return premium, dividend, cash surrender value or other 
payments or credits applicable to such gross expense) for 
contributions made by it for the benefit of each eligible em- 
ployee in accordance with the Past Service feature and Cur- 
rent Service feature of the Plan, it being understood that 
such contributions shall be limited to your Company's cost 
of maintaining the employee's rights under the Plan only 
during and for the time the employee is engaged in work 
connected with the captioned contract". (Emphasis added. ) 


! This statement of proposed reimbursement (broad enough to cover 
both pre-termination and post-termination credits) represents the under- 
standing between the parties as to the extent of reimbursement required 


by the net cost features of Sections 3 and 4 of the Spertting Agreement, 
discussed above. 


The Letter Agreement then goes on to state (J A 63): 


"It is further understood that Travelers“Insurance 
Company will, upon discontinuance of the Contract be- 
tween the Travelers Insurance Company and Neches 
Butane Products Company, or upon discontinuance of the 
Operating Agreement between Reconstruction Finance Cor- 
poration and Neches Butane Products Company, whichever 
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first occurs, ee to pay to Reconstruction Finance 
Corporation in cash 95% of any withdrawal credits re- 
sulting from payments to the Insurance Company which 
were reimbursed by Reconstruction Finance Corporation 
and which have not been otherwise used or applied as 
provided in the terms of the Group Annuity Contract 

. prior to the discontinuance of the Group Annuity Con- 
tract or the Operating Agreement as aforesaid. This 
provision will be incorporated into the Group Annuity 
Contract as finally executed." (Emphasis added). 


Neches subsequently caused to be incorporated into the Annuity Con- 

tract a provision requiring Travelers to pay to the Government in cash f 
95% of unused pre-termination credits. (Art. VII, Sec. 3; J. A. 124). { 
This provision governs FFC's claims against Travelers. But as between | 
Neches and FFC, one searches in vain for any documentary provision 





limiting FFC's rights to pre-termination credits. 


The understanding expressed in the transmittal letter of December 
15,1952, expressly preserving rights to all credits arising from reim- 
bursed premiums, together with the net-cost provisions of the Operating 
Agreement, re-affirmed and delineated by the net-expense provisions of 





the Letter Agreement support the Government's right to an accounting 





‘for post-termination credits beyond all peradverture of a doubt. 


The cases cited in the Appellant's Brief (pages 10-11) can be dis- 





tinguished in a few words. In Southern Coast Corporation v. Sinclair 
Refining Co., 181 F.2d 960 (5th Cir. 1950) and in United States v. | 
Powelson, 118 F.2d 79 (4th Cir. 1941), the maxim - not doctrine - of* 


” expressio unius est exlusio alterius was applied to two-party contracts. 
It was not applied to limit rights of persons not parties to the contracts. 








And in any event the maxim is not an arbitrary rule to be applied without 
reference to the language of the relevant documents read as a whole. | 


“The maxim ‘expressio unius est exclusio alterius' is an aid to construc- 

tion, not a rule of law." Neuberger v. Commissioner, 311 U.S. 83, 88, 

(1940); United States States v. Barnes, 222 U.S. 513, 519 (1912). In _Rovwe v. f 
Chesapeake Mineral Mineral Co., 156 F. 2d 752 (5th Cir. 1946), the Court actually X 


ignored the stricken matter and the fact of striking. In Hughes v. Samedan 


coments”. 42... 


We - 
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Oil Corporation, 166 F.2d 871 (10th Cir. 1948), the reference to the 
stricken paragraph in a contract to resolve a doubtful interpretation of 


another paragraph was dictum, the Court in the end holding that the lan- 
guage in the other paragraph left no doubt of the intention of the parties. 
In our case there can be no doubt as to how the net-expense terms of the 
Letter Agreement should be interpreted. In addition, the correspondence 
shows that the matter was stricken not to waive rights to post-termination 
credits but rather because it was represented by Neches that the Govern- 
ment would receive the benefit of such credits by application of them 


against reimbursable premiums. | 


Finally, the Appellant's Brief makes the point that the Govern- 
ment is taking an inconsistent position in denying liability for post- 
termination costs while claiming rights to post-termination credits 
arising under the Annuity Contract. There is nothing inconsistent in the 
Government's contentions. It wishes only to enforce matters solemnly 
agreed upon between the parties. The Government agreed to pay all __ 
costs and to receive all credits relating to such costs of the Planas / 
were incurred during Government operation. After termination of 
Government operation when the plant would be operated for private 
parties, the Government was to be relieved of liability for any further 

’ costs of the Plan and, of course, it makes no claim to credits relating 
to such post-termination costs. The Government's position is the only 
possible position which is consistent with the no-profit-no-loss-net-cost 
theme of the Operating gresw@ent which for thirteen years had governed 
the relations of the parties. 


A rhetorical but enlightening question should be asked Neches as follows: 
If you are successful in obtaining the relief sought in your Complaint and if 
the Government pays for the costs of past service annuities which accrue 
after April 29, 1955 until December 1972, will you return to the Government 
the withdrawal credits deriving from and relating to such reimbursed costs? 
If Neches admits it must return such credits to the Government, to be con- 
sistent, it must also admit its obligation to return credits rived py reim- 
bursed costs which accrued before April 29, 1955. $E-5 E-* 
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CONCLUSION 


For the reasons stated, the "Final Judgment Dismissing The 
Complaint" (J.A. 156) should be affirmed in all respects. The "Judg- 
ment on Counts I and II of Defendant's Counterclaims" (J.A. 157) should 
be affirmed in all respects except as to that portion thereof involved in 


the companion Appeal No. 14,343. 


Appeal No. 14, 343 concerns the denial by the District Court of 
the Government's claim to a refund of that portion of the annual past 
service premium of $198,347.53 paid in advance on December 1, 1954, 
which was unused and unapplied at termination on April 29, 1955. 


Taking the two appeals together, the Government urges that it is 
entitled to affirmance of the judgment in the Government's favor on the 
cause of action alleged in Neches' Complaint, and that it is entitled to 
affirmance of that part of the judgment on Counts I and II of the Govern- 
ment's Counterclaims which was in favor of the Government, and to 
reversal of that part of the judgment which denied the Government a re- 
fund with regard to the aforesaid December 1, 1954, Past Service 


Annuity premium. 


Respectfully submitted, 
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QUESTIONS PRESENTED 


1. Is the Government entitled to recover certain with- 
drawal credits arising under Neches’ Group Annuity Con- 
tract and other Neches employee benefit plans after April 
29, 1955, the date of the termination of the Operating Agree- 
ment between Neches and the Government, in the absence 
of an agreement to such effect and in the face of a specific 
agreement between Neches and the Government setting 
forth certain withdrawal credits to be paid to the Govern- 
ment upon the termination of the Operating Agreement? 


2. Does it appear as a matter of law and without any 
genuine issue as to any material fact that there was no 
obligation on the part of the Government to pay the cost 
of Past Service Annuities for Neches’ employees during the 
time they were working for the account of the Government, 
thereby entitling the Government to summary judgment 
dismissing Neches’ complaint? 
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In THE 


United States Court of Appeals 


For tHe Disteicr or CotumsBia Crecuir 
No. 14342 


Necues Burane Propucts Company, 


Appellant, 
v. 


FreperaL Facruiries Corporation, 
Appellee. 


On APPEAL FROM JUDGMENTS OF THE UNITED STATES 
Disrricr Court FOR THE District oF CoLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This action was brought by Neches Butane Products Com- 
pany (Neches), a Delaware corporation, the Appellant 
herein, against Federal Facilities Corporation (FFC), a 
corporation domiciled in the District of Columbia, the 
Appellee, in the United States District Court for the District 
of Columbia. Both the Rubber Act of 1948,1 under which 
FFC was created,” and FFC’s charter,’? provide that FFC 


Ao oO 31, 1948, c. 166, §10, 62 Stat. 1929, U.S.C.A., Title 50, 
©): 

2 FFC was created on June 30, 1954, by the Secretary of the Treasury of 
the United States of America, pursuant to Executive Order 10539, dated 
June 22, 1954, which Order was issued under the authority of Section 10 
of the Rubber Act of 1948. 

3 Section V of FFC’s charter provides: “The Corporation shall have the 
power: ... (d) to sue and be sued, to complain and to defend, in any court 
of competent jurisdiction, State or Federal.” 


2 


shall have the power to sue and be sued. The amount in 
controversy exceeds the sum of $3,000.00, exclusive of inter- 
est and costs, and accordingly, the trial court had juris- 
diction of this action pursuant to 28 U.S.C.A. §1332.4 

Neches has appealed from the judgment of the trial court 
entered on December 10, 1957, dismissing its complaint upon 
the motion for summary judgment of FFC (App. 156), and 
from those portions of a second judgment entered by the 
trial court on the same date upon FFC’s cross-motion for 
summary judgment, wherein FFC was granted judgment 
against Neches on portions of two of the three counterclaims 
filed by it against Neches (App. 157). Both of these judg- 
ments made the express determination that there was no 
just reason for delay and expressly directed the entering 
of final judgment in accordance with Rule 54(b), Federal 
Rules of Civil Procedure. The jurisdiction of this court is 
founded upon 28 U.S.C.A. §12915 which provides that courts 
of appeals shall have jurisdiction of appeals from all final 
decisions of the district courts of the United States. 

Neches duly filed a Notice of Appeal (R. 361-362), to- 
gether with Bond on Appeal (R. 357-360), on January 9, 
1958, and the record on appeal was filed with this Court 
and this appeal docketed on February 18, 1958. See Rule 
73(b) (ce) (g), Fed. R. Civ. P. 


STATEMENT OF CASE 


Neches instituted this suit against FFC to recover the 
cost of payments for Past Service Annuities paid by Neches 
to The Travelers Insurance Company (Travelers) subse- 
quent to April 29, 1955, the date of the sale of the Neches 
plant by the Government to private enterprise and the 





4 Acts of June 25, 1948, c. 646, 62 Stat. 930, U.S.C.A. Title 28, §1332. 
5 Acts of October 31, 1951, c. 655, §48, 65 Stat. 726, U.S.C.A., Title 28, §1291. 
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termination of the Operating Agreement between Neches 
and the Government, and for a declaratory judgment with 
respect to the cost of future payments to be paid to Travel- 
ers by Neches for Past Service Annuities thereunder (App. 
1). These payments were made pursuant to a Group 
Annuity Contract dated December 1, 1952 (Annuity Con- 
tract), entered into by Neches and Travelers. This past 
service was rendered by employees of Neches prior to 
December 1, 1952, for the account of the Government under 
the Operating Agreement of May 15, 1942, between these 
parties. 

FFC filed separate counterclaims against Neches in three 
counts of its answer, the first seeking an accounting of with- 
drawal credits (credits arising out of the termination of 
employment of an employee) under the Annuity Contract, 
the second seeking an accounting with respect to credits 
under various other employee benefit plans of Neches, and 
the third seeking an accounting of reimbursements made by 
FFC to Neches in the approximate amount of $3,619,000.00 
after April 29, 1955 (App. 6). 

FFC filed a motion for summary judgment seeking the 
dismissal of the Neches complaint (App. 77), and Neches 
answered stating that there were fact questions to be re- 
solved and accordingly it was not proper to decide this 
issue on motion for summary judgment (R. 214). Neches 
filed a motion for summary judgment on Counts I and II 
of FFC’s counterclaims (App. 133), and FFC filed a cross- 
motion for summary judgment on these counts (App. 137). 
All of these motions were consolidated for hearing by the 
trial court and judgments were entered dismissing Neches’ 
complaint (App. 156), granting portions of FFC’s cross- 
motion for summary judgment under Counts IJ and II, and 
denying Neches’ motion (App. 157). The trial court also 
denied a portion of FFC’s cross-motion for summary judg- 
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ment, which denial is being reviewed in a separate appeal 
and is not before this Court in this appeal. 

No motions were filed by either party with respect to 
Count III of FFC’s counterclaims, and such count is still 
pending trial before the United States District Court for 
the District of Columbia. 

Neches was organized on March 26, 1942, at the request 
of the United States Government by The Atlantic Refining 
Company, Gulf Oil Corporation, The Pure Oil Company, 
Socony-Vacuum Oil Company, Inc. and The Texas Company 
to design, construct and operate a butadiene plant owned 
by the Government situated near Port Neches, Texas, in 
the Beaumont-Port Arthur industrial area. Butadiene is 
one of the components of synthetic rubber, and in 1942 the 
Government built or caused to be built several butadiene 
plants to alleviate the war-time shortage of natural rubber 
caused by the cutting off of this country’s supply lines by 
Japan at the outset of World War II (App. 131). 

FEC is the successor to Reconstruction Finance Corpo- 
ration (RFC) and Rubber Reserve Company (Reserve), 
the latter company having been created on June 28, 1940, 
by RFC pursuant to an Act of Congress. It is undisputed 
that FFC assumed all of the obligations and Habilities of 
its predecessors. The term “Government” when used in 
this brief shall refer to the one of these three governmen- 
tal agencies in control of Neches’ operations at the time 
indicated in the context. 

In setting up its synthetic rubber program, the Govern- 
ment gave companies such as Neches which were organized 
by private industry to operate the Government plants, a 
choice of two methods under which to operate, namely on 
a “fee” basis or on a “no profit-no loss” basis. Neches’ 
stockholders (Atlantic, Pure, Gulf, Socony-Vacuum and 
Texas), feeling in 1942 that they should make a contribu- 
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tion to our nation’s wartime effort and not derive any profit 
or benefit therefrom, contributed without remuneration the 
technical knowledge necessary to design and construct the 
plant, lent trained employees to Neches to carry out the 
project (the salaries of these employees were paid by 
Neches and reimbursed by the Government), and chose to 
operate Neches on a “no profit-no loss” basis (App. 131). 
Had they decided to operate Neches on a fee basis, Neches’ 
profits would have exceeded $1,000,000.00 annually (R. 235). 

After negotiations, Neches and Reserve executed an 
Operating Agreement under date of May 15, 1942 (Operat- 
ing Agreement), the interpretation of which is the basis of 
this litigation (App. 35). The interpretation of this and 
the subsequent agreements between Neches and the Govern- 
ment must be gathered by the basic concept as therein ex- 
pressed that Neches “shall perform its obligation under this 
and all other related agreements with Government agencies 
without profit to itself and without suffering or incurring 
any loss”. 

Neches continued to operate the plant for the account of 
the Government until April 29, 1955, at nine o’clock A.M., 
Central Standard Time, at which time the Government sold 
the plant to Goodrich-Gulf Chemicals, Ine., (Goodrich- 
Gulf) and Texas-U. S. Chemical Company (Texas-U. §.), 
and terminated the Operating Agreement, as well as other 
related agreements. Goodrich-Gulf and Texas-U. S. ac- 
quired all of the stock of Neches and have since that time 
continued to operate the plant for their own account through 
Neches. 


RULE INVOLVED 


Rule 56(c), Federal Rules of Civil Procedure, is relevant 
to Neches’ argument under Point II and provides in part: 
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“|. The judgment sought shall be rendered forth- 
with if the pleadings, depositions, and admissions on 
file, together with affidavits, if any, show that there is 
no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
IONE sci 


STATEMENT OF POINTS 


1. The trial court erred in granting the Government 
recovery on its cross-motion for summary judgment of with- 
drawal credits arising after April 29, 1955, under the An- 
nuity Contract and credits under other Neches employee 
benefit plans because Neches and the Government expressly 
agreed as to what credits should flow to the Government, 
and such agreed credits did not include credits arising after 
such date. Accordingly, the trial court should have granted 
Neches’ motion for summary judgment on such counts. 


2. The trial court erred in granting the Government’s 
motion for summary judgment to dismiss Neches’ complaint 
because the Government did not show as a matter of law and 
without any genuine issue as to any material fact that there 
was no obligation on its part to pay the cost of Past Service 
Annuities for Neches’ employees during the time they were 
working for the account of the Government. 


SUMMARY OF ARGUMENT 


Point One: The Annuity Contract specifically states that 
upon the discontinuance of the Operating Agreement, which 
event occurred on April 29, 1955, Travelers shall pay to 
RFC (FFC’s predecessor) 95 per cent of any withdrawal 
credits which shall have arisen under the contract and 
which shall not otherwise have been used or applied as of 
such date. Such provision was included in the Annuity Con- 
tract pursuant to an agreement made between Neches and 


en ee oe jee 
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the Government and set forth in the September 11, 1982, 
letter. This letter, as originally drafted, contained an agree- 
ment obligating Neches to pay to the Government the with- 
drawal credits sought in Count I of its counterclaims, but 
this provision was striken from the letter prior to its exe- 
cution, such deletion having been initialled by both parties. 
There is no provision in the Annuity Contract providing 
for refunds of any withdrawal credits arising after termi- 
nation of Operating Agreement and there are no other 
agreements, either written or verbal, between the parties 
relating to the reimbursement to the Government by Neches 
of withdrawal or other credits arising after the termination 
of the Operating Agreement. Accordingly, the doctrine of 
expressio unius est exclusio alterius is applicable to pre- 
clude the Government from recovering such credits. 


Point Two: When Neches executed the Annuity Contract 
with Travelers and agreed to make a payment on each 
anniversary date of the contract in order to purchase Past 
Service Annuities as provided therein, it zncurred a cost or 
liability reimbursable to Neches by the Government within 
the meaning of Section 4 of the Operating Agreement. 
Neches and the Government have put divergent interpreta- 
tions upon the contracts, correspondence and other docu- 
mentary data pertinent to the issues raised by the Neches 
complaint and testimony must be presented at a trial on the 
merits to show the background of the various instruments 
and the intent of the parties executing them, whereupon 
the trial court must interpret such instruments based upon 
its findings with respect to the true facts of this case. 
Accordingly, the Government’s motion for summary judg- 
ment to dismiss Neches’ complaint must fail because of the 
existence of genuine issues of material facts. 
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ARGUMENT 
Point One 


A. The only withdrawal credits which the Govern- 
ment is entitled to receive under the Annuity 
‘Contract are those provided in Section 3 of 
Article VII thereof, which have already been 
paid directly to the Government by Travelers. 


The Annuity Contract was the result of more than four 
years of negotiations between Neches, the Unions represent- 
ing its employees, Travelers, and the Government. Neches 
was in the position of having to negotiate an agreement with 
Travelers which would be acceptable to the Unions on the 
one hand and which would be within the terms of the 
Operating Agreement of May 15, 1942, between the Govern- 
ment and Neches on the other, so that payments thereunder 
would be reimbused to Neches by the Government (App. 
131). The Government gave its approval to the Annuity 
Contract by the letter of September 11, 1952 (App. 57). 

In negotiating the Annuity Contract, it was realized that 
certain withdrawal credits would arise thereunder. Neches 
and the Government limited the Government’s right to such 
credits to only those which would have accrued as of the 
date of the termination of the Operating Agreement, and 
they placed the obligation on Travelers and not Neches to 
pay the same by virtue of the following provision in the 
letter of September 11, 1952: 


“Tt is further understood that Travelers Insurance 
Company will, upon discontinuance of the Contract be- 
tween The Travelers Insurance Company and Neches 
Butane Products Company, or upon discontinuance of 
the Operating Agreement between Reconstruction Fi- 
nance Corporation and Neches Butane Products Com- 
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pany, whichever first occurs, agree to pay to Recon- 
struction Finance Corporation in cash 95% of any with- 
drawal credits resulting from payments to the Insur- 
ance Company which were reimbursed by Reconstruc- 
tion Finance Corporation and which have not been 
otherwise used or applied as provided in the terms of 
the Group Annuity Contract prior to the discontinuance 
of the Group Annuity Contract or the Operating Agree- 
ment as aforesaid. This provision will be incorporated 
into the Group Annuity Contract as finally executed.” 
(App. 63.) 


In accordance with this provision, Neches caused the 
following to be included in the Annuity Contract as Article 
VII, Section 3 thereof: 


“Any Withdrawal Credits to which the Reconstruc- 
tion Finance Corporation shall become entitled upon 
discontinuance of the [Group Annuity] Contract in 
accordance with Section 3 of Article VIII hereof or 
any Withdrawal Credits which shall have arisen under 
the Contract and which have not been otherwise used 
or applied hereunder at the date on which the Operating 
Agreement is discontinued shall be paid to such Corpo- 
ration [RFC] as a cash payment in an amount equal 
to Ninety-five per centum of the amount of such With- 
drawal Credits. At the option of the Company [Travel- 
ers] such cash payment, may be made in twelve monthly 
instalments, each equal to Hight and Forty-one Hun- 
dredths per centum of such cash payment.” (App. 124.) 


In considering the Government’s claim that it is entitled 
to credits arising subsequent to the termination of the Oper- 
ating Agreement, it is significant that the letter of Septem- 
ber 11, 1952, as originally drafted, contained the following 
provision: 


“The amounts of any credits arising from contri- 
butions reimbursed or reimbursable hereunder shall 
be paid to RFC by your Company.” (App. 62.) 
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This provision was stricken from the letter prior to its 
execution, as shown thereon, and the parties initialed this 
change. By striking this provision from the letter of Sep- 
tember 11, 1952, the parties established unequivocally that 
they intended that the Government would not be entitled 
to any withdrawal credits except those to be paid directly 
to the Government by Travelers. 

Inasmuch as the parties agreed that the Government 
should be paid certain withdrawal credits which had ac- 
erued at the time of the termination of the Operating 
Agreement, but did not make any agreement with respect 
to the Government’s right to withdrawal credits accruing 
thereafter, the doctrine of expressio unius est eaxclusio 
alterius is applicable. This doctrine is stated in Southern 
Coast Corporation v. Sinclair Refining Co., 181 F. 2d 960, 
961 (Sth Cir. 1950), as follows: 


“The doctrine of expressio unius est exclusio alterius 
applies. The expression in a contract of one or more 
things of a class implies the exclusion of all not ex- 
pressed, even though all would have been implied had 
none been expressed.” 


See also United States v. Powelson, 118 F. 2d 79 (4th Cir. 
1941), rev’d on other grounds, 319 U.S. 266; 3 Corbin, Con- 
tracts §552, p. 113 (1951); 17 C.J.8., Contracts §312, p. 730 
(1939), and cases cited therein. 

Further, when the parties deliberately strike provisions 
in a contract, as was done in the September 11, 1952, letter, 
it is clear that they did not intend any agreement with 
respect to the stricken matters. In Hughes v. Samedan Oil 
Corporation, 166 F. 2d 871 (10th Cir. 1948), there was a 
dispute as to the interpretation of the royalty provisions 
in an operating agreement, a portion of which had been 
stricken by the parties at the time of execution. The Court 
held: 
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“When the language in Paragraph 7 is read in the 
light of Paragraph 8, and in connection with the fact 
that it was deliberately stricken by the parties, it be- 
comes manifestly plain that the parties intended that 
no overriding royalty was payable to the appellants 
from lands where the Government reyalty was in ex- 
cess of 5 per cent.” 


That Court also held that it was proper for the trial court 
to refer to the stricken provisions for guidance to deter- 
mine the intention of the parties. See also Rowe v. Chesa- 
peake Mineral Co., 61 F. Supp. 773 (E.D. Ky. 1945), aff'd, 
156 F. 2d 752 (Sth Cir. 1946), cert. den’d, 329 U.S. 776, 
91 L. Ed. 667. 

The Government is taking an inconsistent position here. 
In opposition to the main suit by Neches, the Government 
contends that the termination of the Operating Agreement 
on April 29, 1955, canceled and terminated all! of its obli- 
gations to reimburse Neches for the cost of Past Service 
Annuities representing payments to be made for services 
rendered by employees during their employment for the 
account of the Government. On the other hand the Gov- 
ernment asserts in its first and second counterclaims that 
it is entitled to an accounting for the life of the Annuity 
Contract and the other employee benefit plans for any with- 
drawal credits arising during this indefinite period in the 
future. 

The fact that the parties struck from the letter of Sep- 
tember 11, 1952, the provision that Neches would pay to 
RFC “the amounts of any credits arising from contribu- 
tions reimbursed or reimbursable hereunder” and then 
provided in such letter and also in the Annuity Contract 
for certain withdrawal credits to be paid directly by Trav- 
elers to the Government establishes that these were the 
only withdrawal credits to be received by it upon termi- 
nation of the Operating Agreement. 
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Neches admitted to the trial court that the Government 
is entitled to be reimbursed for 95 per cent of the with- 
drawal credits accruing up to April 29, 1955, under the 
terms of Section 3 of Article VII of the Annuity Contract, 
quoted above, and Neches has cooperated in securing pay- 
ment to the Government by Travelers of all such sums, 
which have now been paid. 


B. All credits accruing under Neches’ Group Life 
Plan and Savings Plan prior to the termination 
of the Operating Agreement on April 29, 1955, 
have been allowed to the Government, and it is 
not entitled to any credits accruing subsequent 
to such date. 


There is no provision in either Neches’ Group Life Plan 
or Neches’ Savings Plan nor in the Government’s approval 
of them which provides for any payment of credits to the 
Government, nor is there any provision in the Operating 
Agreement obligating Neches to pay to the Government 
credits arising under these plans after the termination of 
the Operating Agreement (App. 136). Accordingly the 
Government is not entitled to any credits under these plans 
arising after the termination of the Operating Agreement 
and the Government is taking the same inconsistent posi- 
tion in seeking such credits as it did with respect to with- 
drawal credits under the Annuity Contract as discussed 
above. 

Neches concedes that the Government is entitled to credits 
arising under these plans prior to the termination of the 
Operating Agreement and has already paid to the Govern- 
ment the amount of money set forth in Paragraph 2D of 
the judgment representing credits under the Group Life 
Plan allocable to the period from December 1, 1954, to April 
29, 1955. 
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Summary of Point One 


Neches’ motion for summary judgment under Counts I 
and II of the Government’s counterclaims should have been 
sustained by the trial court and the Government should 
have been denied any relief under such counts (except for 
the declaration of the liability of Travelers to the Govern- 
ment, discussed above, and Neches’ liability to the Govern- 
ment for credits arising prior to April 29, 1955, which 
Neches did not contest). Accordingly, the judgment of the 
trial court granting the Government’s motion for summary 
judgment under Counts I and II should be reversed and 
rendered for Neches or, in the alternative, remanded to the 
trial court for further proceedings. 


Point Two 


The existence of genuine issues of material facts 
precluded the trial court from properly granting 
the Government’s motion for summary judgment 
denying Neches relief under its cause of action. 


In its complaint, Neches sought recovery against the 
Government for the cost of payments of Past Service An- 
nuities paid by Neches to Travelers pursuant to the Annuity 
Contract and for a declaratory judgment with respect to 
the cost of future payments to be paid to Travelers by 
Neches for Past Service Annuities thereunder. There are 
three pertinent instruments which must be construed in 
determining Neches’ right of recovery, which are as follows: 


(a) The Operating Agreement of May 15, 1942 (App. 
35) ; 
(b) The letter of September 11, 1952 (App. 57); and 


(ec) The Group Annuity Contract of December 1, 1952 
(App. 101). 
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Neches and the Government have put different construc- 
tions and interpretations on various provisions in these 
instruments, some of which are ambiguous, and for a court 
to properly construe them, it is essential that testimony 
be presented at a trial on the merits. 


A. When Neches executed the Annuity Contract 
with Travelers and agreed to make a payment on 
each anniversary date of the Contract in order to 
purchase Past Service Annuities, as provided 
therein, it incurred a cost or liability within the 
meaning of Section 4 of the Operating Agree- 
ment. 


The basic and underlying theory upon which Neches 
operated the plant for the account of the Government is set 
forth in the preamble to the Operating Agreement as fol- 
lows: 


“ ... it is the intention of this contract that Con- 
tractor [Neches] shall perform its obligation under 
this and all other related agreements with Government 
agencies without profit to itself and without suffering 
or incurring any loss:” (App. 37). 


With this premise in mind, the other pertinent provisions 
of the Operating Agreement must be reviewed. Section 3 
provides: 


“Reserve shall reimburse Contractor [Neches] for 
Contractor’s costs hereunder and shall pay Contractor 
a general charge, as herein defined” (App. 38). 


Section 4 defines Neches’ costs as follows: 


““ 


. all expenditures made and all costs, expenses, 
losses and liabilities of whatsoever kind or character 
incurred by Contractor in connection with or incidental 
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to the occupancy, management, operation, repair and 
maintenance of the Plant, the storing, handling and 
processing of stocks, the manufacture and production 
of butadiene, the furnishing of Services, the prepara- 
tion of the Plant for such manufacture and production 
and the training of personnel for the operation there- 
a 

“Payment of any extra compensation or discontinu- 
ance wages and any expenditures pursuant to the main- 
tenance of welfare or other plans for the benefit of em- 
ployees of Contractor shall be included as a part of 
Contractor’s ‘costs’ hereunder only in so far as such 
payments or expenditures are consistent with employee- 
relation policies prevailing in the area in which the 
Plant is located, or are tncurred pursuant to an agree- 
ment made as a result of collective bargaining with 
representatives of Contractor’s employees, or are ex- 
pressly authorized in writing by Reserve.” (Emphasis 
supplied.) (App. 40.) 


Thus, there are three separate and distinct alternatives 
under which Neches is authorized to include in its reim- 
bursable costs (payments made or liabilities incurred) the 
cost of employee benefit or retirement plans, namely: 


(i) Costs under such plans consistent with employee- 
relation policies prevailing in the area in which 
the plant is located; or 


(ii) Costs incurred pursuant to agreements made as 
a result of collective bargaining; or 


(iii) Costs paid or ineurred which “are expressly 
authorized in writing by Reserve.” 


Therefore, Section 4 of the Operating Agreement ex- 
pressly provides that the Government shall reimburse 
Neches for all “liabilities of whatsoever kind or character 
incurred” and contemplates that Neches may enter into 
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employee benefit or retirement plans pursuant to agree- 
ments made as a result of collective bargaining or which 
are consistent with employee-relation policies prevailing 
in the area. In these two separate alternatives, no author- 
ization or approval by the Government is required. It is 
significant to note that the draftsmen of the Operating 
Agreement used the disjunctive word, “or”, in defining 
what expenditures under employee benefit plans would 
be reimbursable and not the conjunctive word, “and”, clear- 
ly indicating that there are the three distinct and separate 
alternatives set forth above. Dumont v. United States, 98 
U.S. 142, 25 L. Ed. 65 (1878) ; Oxsheer v. Watt, 91 Tex. 402, 
44 $.W. 67 (1898). See also 30 Words and Phrases 67-71 
(1940), and cases cited therein. 

Neches entered into the Annuity Contract with Travelers 
effective as of December 1, 1952, and by virtue of such 
agreement, purchased certain Past Service Annuities for 
the benefit of its employees and provided for the purchase 
of Current Service Annuities, the cost of which are not in 
dispute in this litigation. “Past Service Annuity” is de- 
fined in Article I (2) of the contract to mean that portion 
of the Retirement Annuity to which an employee will be 
entitled upon his retirement purchased by Neches “in re- 
spect of service completed by the Employee prior to the 
effective date of this Contract.” (Emphasis supplied.) Arti- 
cele II, Section 2(b) (3) states: 


“The monthly amount of the Past Service Annuity 
to be purchased for each such Employee shall be .. .” 


In Article II, Section 2(II) (a), it is provided: 


“A cash payment is to be made on the effective date 
of this Contract and on each Contract Anniversary 
thereafter at which such a payment is necessary in 
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order to purchase Past Service Annuities as outlined 
herein...” (App. 110). 


The clear, unambiguous wording of the portions of the 
Annuity Contract relating to the purchase of Past Service 
Annuities unequivocally establishes that as of December 
1, 1952, Neches zncurred an obligation to Travelers to pur- 
chase such Past Service Annuities. This was not an obliga- 
tion or liability which could be turned off or on at will or 
a contract to incur a new obligation or liability during 
subsequent years, but an obligation or liability created and 
incurred on December 1, 1952, to pay money over a period 
of years until the purchase of Past Service Annuities was 
completed on December 1, 1972. As stated in Culhane v. 
Smith, 19 F. Supp. 226 (N.D. Tl. 1937), “... there is a broad 
distinction between the incurring of a liability and the 
maturing of the liability .. .” 

In Maryland Casualty Company v. Thomas, 289 S.W. 2d 


652 (Tex. Civ. App. 1956, error ref’d n.r.e.), the Court had 
under consideration the construction of an insurance policy 
obligating the insurance company “to pay all reasonable 
expenses incurred within one year from the date of the 
accident ...” The Court said: 


“Webster’s New International Dictionary says, 
‘Incur’ means to ‘render liable or subject to; to become 
liable or subject to; to bring down upon oneself as to 
incur debt, danger, displeasure, penalty, ete.’ The New 
Century Dictionary says that the word ‘incur’ means 
to ‘become liable or subject to through one’s own action; 
bring upon oneself: as to incur liabilities or penalties.” 


‘“‘‘Tneurred’ means to become liable for, so that, as 
used in a guaranty that ‘we hold ourselves respon- 
sible for any costs and damages which may be in- 
curred by said D.,’ it means such costs and damages 
as he shall become liable for, and not necessarily that 
such liability has been paid.” 
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See also Sorensen v. The Overland Corporation, 142 F. 
Supp. 354, 361 (D. Del. 1956), aff’d, 242 F. 2d 70 (3rd Cir. 
1957), in which it was held: 


“Where indemnity agreements used ‘incurred’ the 
indemnity is against liability and not against loss or 
damage ;” 


and Beekman v. Van Dolsen, 24 N.Y.S. 414 (1893). 


On a defendant’s Motion for Summary Judgment, the 
allegations in the plaintiff’s Complaint must be accepted as 
true. In paragraph 6 of its Complaint Neches alleges: 


“ |. . that the purchase of such Past Service An- 
nuities was consistent with the employee-relations 
policies prevailing on December 1, 1952, in the area in 
which plaintiff’s plant was located, and such purchase 
and the incurring of liability to pay therefor were 
pursuant to agreements made as a result of collective 
bargaining with representatives of plaintiff’s em- 
ployees,...” (App. 4). 


The above allegations have not been controverted or chal- 
lenged by the Government in any affidavits or briefs filed 
in this ease. On the trial of this case Neches would expect 
to show that when it incurred the obligation on December 1, 
1952, to purchase annuities for services rendered by its 
employees prior to such date, this obligation was in ac- 
cordance with the practice in the area in which the Neches 
plant is located, that such obligation was incurred pursuant 
to collective bargaining agreements with its employees, and 
accordingly, the cost of such Past Service Annuities is 
reimbursable under either of two of the three alternatives 
discussed above. 

It is significant that this past service represents a period 
of employment by employees of Neches when the plant was 
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being operated for the account of the Government under 
the Operating Agreement of May 15, 1942. The affidavit of 
W. H. Hoffman, President of Neches, submitted in opposi- 
tion to the Government’s Motion for Summary Judgment, 
discloses that in the first discussions with the Government 
pertaining to a retirement plan for Neches employees, the 
Government took the position that it would reimburse 
Neches only for Current Service Annuities and not for an- 
nuities for past service of its employees. In bargaining 
collectively with the labor unions representing its em- 
ployees, Neches was unable to obtain an agreement to a 
retirement plan providing for only Current Service An- 
nuities, and particularly since it was the area practice to 
pay for past service. Accordingly, this matter was dis- 
cussed further with the Government, which finally approved 
an annuity contract providing for Past Service Annuities. 
(App. 131.) 

In reviewing the proposed annuity contract in the later 
stages of Neches’ negotiations with the Unions, the Govern- 
ment did not take the position that it could negotiate the 
agreement or dictate the terms thereof if they conform to 
area practice. Mr. Leland E. Spencer, Chief of the Syn- 
thetic Rubber Division of the Office of Production of Recon- 
struction Finance Corporation, drafted a letter for the 
signature of Mr. Stuart Symington, Administrator of RFC, 
about January 30, 1952, addressed to The Honorable Tom 
Connally, United States Senator, in which the position of 
the Government with respect to negotiations in connection 
with the annuity contract between Neches and the Unions 
was stated as follows: 


“All such matters are proper subjects for negotiation 
between the local unions and the operators [Neches] 
as agents for the RFC. Our primary interest is to 
insure that the operators as agents for the RFC do con- 
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form to, but do not exceed, the local area practice in 
such cases. 

“Accordingly, the authority and responsibility for 
successfully concluding negotiations rest with the 
operators, subject to RFC approval for conformity to 
local practices.” (R. 221.) 


Since this was an obligation incurred for the account of 
the Government for services rendered by employees under 
the Operating Agreement of May 15, 1952, payments made 
pursuant to this incurred liability should be considered and 
treated as though the payments had been made during the 
time that such service was rendered from 1943 to 1952. In 
New England Telephone & Telegraph Co. v. United States, 
53 F. Supp. 400 (D. Mass. 1943), the Government contested 
the manner in which the telephone company accounted for 
the cost of Past Service Annuities. The company amended 
its pension plan in 1937, requiring the purchase of annuities 
for past service rendered from 1927 to 1937, and the com- 
pany attempted to treat this as current expense. The Court 
said: 


“It therefore follows that under Account 672 as writ- 
ten the plaintiff could have begun in 1927 to make 
monthly charges to that account at a level accrual rate 
actuarially sufficient to provide fully for future pen- 
sions, but having failed to do so, it could not at a later 
date so load the charges to that account as to make up 
for the actuarial deficiency resulting from such failure. 
For purposes of further charges to Account 672, this 
accrued deficiency must be treated as though it had 
wt had been paid into the Pension Fund during the 
period from 1927 to 1937.” (Emphasis supplied.) 


Therefore, Neches submits that in considering payments 
under the liability incurred on December 1, 1952, for the 
purchase of Past Service Annuities, such payments should 
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be treated as having been made during the time that the 
service was rendered by the employees from 1943 to 1952, 
inclusive. But regardless of this fact, the Government 
agreed to reimburse Neches for all “liabilities of whatso- 
ever kind or character incurred by contractor [Neches]”, 
and since this liability was incurred on December 1, 1952, 
it should be recognized as a reimbursable cost. 


B. The provisions in the letter of September 11, 
1952, do not have the effect of releasing the Gov- 
ernment from the payment of the incurred 
liability for Past Service Annuities upon termi- 
nation of the Operating Agreement. 


Even if this Court should hold the September 11, 1952, 
letter to be a valid and binding agreement upon Neches with 
the conditions therein set forth by the Government, the 
Government is still obligated to reimburse Neches for the 
liability incurred for the cost of Past Service Annuities. 
The conditions and limitations imposed by the Government 
in this letter do not alter its liability to pay for the Past 
Service Annuities. The Government specifically agreed in 
this letter and relies on the following: 


“REC shall reimburse to your Company the amount 
of net expense... for contributions made by it for 
the benefit of each eligible employee in accordance with 
the Past Service feature and Current Service feature 
of the Plan, it being understood that such contributions 
shall be limited by your Company’s cost of maintaining 
the employee’s rights under the Plan only during and 
for the time the employee is engaged in work connected 
with the captioned contract.” (Emphasis supplied.) 
(App. 62.) 


Past Service Annuities are defined in the Annuity Contract 
to mean that portion of an employee’s annuity to which he 
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would become entitled upon his retirement “in respect of 
service completed by the employee prior to the effective 
date of this contract” (App. 105). Clearly the cost of these 
Past Service Annuities is one of maintaining an employee’s 
rights “for the time the employee is engaged in work con- 
nected with the captioned contract,” (Operating Agree- 
ment) because it was for the period from 1943 to 1952. 
Obviously, the Government should not be required to pay 
the cost of annuities for services rendered subsequent to 
the termination of the Operating Agreement. However, it 
must be recognized under the Annuity Contract that there 
are two kinds of annuities — Past Service and Current 
Service. The Government is not liable for Current Service 
Annuity payments after the termination of the Operating 
Agreement, but it is certainly liable to pay the incurred 
liability for past service representing work performed by 
employees under the “captioned contract” (Operating 
Agreement). 

The Government’s position that it is not liable for the 
payment of Past Service Annuities subsequent to the ter- 
mination of the Operating Agreement is also based upon 
the following paragraph in the letter: 


“It is understood that there will be no obligations 
or liabilities on the part of RFC under the captioned 
contract, or otherwise, in favor of Neches or any others 
in connection with the foregoing plan after the ter- 
mination of the captioned contract.” (App. 63.) 


This language does not mean the Government will not 
reimburse Neches for payments made after termination of 
the’ Operating Agreement for liabilities incurred prior 
thereto; it only means that Neches cannot incur any lia- 
bilities or obligations for current service annuities for 
service rendered subsequent to the termination of the Con- 
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tract. If the Government’s construction should be adopted, 
it would not even owe for current service rendered prior 
to the termination of the contract but paid by Neches at 
a later date. The termination provision of the Operating 
Agreement, Section 26 thereof, is also significant and pro- 
vides : 

“. .. At the expiration or prior termination of this 
contract, Reserve shall pay all amounts payable pur- 
suant to the provisions of Sections 3 and + not already 
paid by Reserve, including without limitation all costs, 
expenses, losses and liabilities sustained or incurred 
by Contractor in anticipation of the performance of 
this contract not reimbursable under the Lease Con- 
tract or otherwise, and any loss or liabilities sustained 
by Contractor on all such obligations, commitments and 
claims as Contractor may have undertaken or incurred 


in connection therewith prior to such termination.” 
(App. 54.) 


Thus, the Government agreed to reimburse Neches for 
“all costs, expenses, losses, and liabilities sustained or in- 
eurred by Contractor” and agreed to pay for same upon 
the termination of the Operating Agreement. This would 
include the incurred liability to pay for the Past Service 
Annuities. 

Neches could not pay all of its bills prior to termination 
of the Operating Agreement. As shown by the affidavit of 
L. K. Wall dated September 13, 1957, the Government re- 
imbursed Neches for many payments made subsequent to 
the termination of the Operating Agreement on April 29, 
1955, where the liability for such payments was incurred 
prior to such date, and the Government continued to re- 
imburse Neches for such payments up to January 1, 1956. 
These payments were in excess of $3,000,000.00 (R. 227). 
Likewise, the cost of Past Service Annuities was an obliga- 
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tion or liability incurred more than two years prior to the 
termination of the Operating Agreement and vayable over 
a 20-year period, and it was not a new obligation or lia- 
bility at the time of paying each annual premium. 

It is significant to note that the September 11, 1952, letter 
did not in any manner seek or purport to amend, alter or 
change the Operating Agreement, and in fact could not do 
so, for amendments to the Operating Agreement, of which 
there were several, required prior approval and author- 
ization from the Boards of Directors of both Neches and 
the Governmental Agency in control of Neches’ operations. 
However, the construction which the Government seeks to 
put upon the September 11, 1952, letter would have the 
effect of amending or changing the Operating Agreement 
in that the Government’s construction is in conflict with the 
specific provisions of Section 4 of the Operating Agree- 
ment. Accordingly, the provisions of the Operating Agree- 
ment are controlling. 

Further the provision of the September 11, 1952, letter 
relied on by the Government and discussed above, must be 
construed in the light of the more specific provision that 
the payments are to be limited to the time “the employee 
is engaged in work connected with the captioned contract” 
(Operating Agreement). The Government did not intend 
to pay for annuities representing work performed after 
termination of the captioned contract. Therefore, the sub- 
sequent provision that there will be no obligations or lia- 
bilities after termination of the contract is a reiteration 
of the intent that the Government liability is limited to 
payments for work performed while the contract was in 
effect. The Government now seeks to place a broad con- 
struction on this provision and say that there is no obliga- 
tion after termination of the contract to pay an incurred 
liability for work performed during the existence of the 
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contract. If this had been the intention of the Government, 
it could have been made specific in the contract. 

The Government is seeking in Count I of its counterclaims 
to obtain benefits which may arise under the Annuity Con- 
tract in the future, to wit, an accounting for withdrawal 
credits which may arise subsequent to April 29, 1955, but at 
the same time it is claiming that it was released at the time 
of the termination of the Operating Agreement on April 29, 
1955, from any responsibility to pay the incurred liability 
for the purchase of past service annuities under the Annuity 
Contract. If the Government is to obtain benefits under the 
Annuity Contract in the future, as it seeks to do in its 
counterclaim, certainly it must accept the responsibility 
for the liabilities created on December 1, 1952, to purchase 
annuities for services previously rendered by Neches’ em- 
ployees for the Government under the Operating Agree- 
ment. 


C. Because the contracts and documentary data 
relevant to Neches’ complaint are subject to more 
than one interpretation, it was improper to de- 
cide the issues presented therein on motion for 


summary judgment. 


The parties have placed divergent views and interpreta- 
tions on the contracts, correspondence and other document- 
ary data pertinent to the issues raised by Neches’ complaint, 
as discussed above. All of these contracts, letters and other 
documents must be interpreted in the light of the “no profit- 
no loss” theory upon which Neches operated the plant for 
the account of the Government under the Operating Agree- 
ment. Testimony must be presented to show the background 
of the various documents and the intent of the parties in 
executing them, whereupon the trial court must make find- 
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ings with respect to the true facts of the case before render- 
ing its decision. The interpretation to be placed upon these 
agreements and in particular, the Group Annuity Contract, 
is very involved and complicated, and for these reasons 
Neches respectfully submits that this case is not one which 
should have been decided upon a motion for summary judg- 
ment, but rather is one which must be fully developed by the 
testimony of witnesses at a trial on the merits, and that 
accordingly the summary judgment rendered for the Gov- 
ernment in the trial court must be reversed and the case 
remanded. Should the cost of these Past Service Annuities 
be saddled upon the purchasers of the plant, such pur- 
chasers in effect would be paying for a cost of operation of 
the plant while it was under Government operation and con- 
trol and for services rendered by employees for the Govern- 
ment. 

Summary judgment is ill-adapted to proceedings con- 
cerned with complex and complicated questions of first 
impression. See Murphy v. Bankers Commercial Corp., 
111 F. Supp. 608 (S.D.N.Y. 1953). Of course, the mere 
existence of complicated questions of law is not an auto- 
matic bar to a summary judgment, but Neches believes that 
the present case falls within the doctrine as expressed by 
the Fifth Circuit Court of Appeals in Palmer v. Chamber- 
lin, 191 F. 2d 532 (1951): 


“As said by Professor Moore, ‘the existence of 
an important, difficult, or complicated question of law 
where there is no issue as to the facts, is not a bar 
to a summary judgment.’ 3 Moore’s Federal Practice 
(1938 Ed.), p. 3185, sec. 56.04. 

“However, before rendering judgment the court must 
be satisfied not only that there is no issue as to any 
material fact, but also that the moving party is entitled 
toa judgment as a matter of law. Where, as in this case, 
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the decision of a question of law by the Court depends 
upon an inquiry into the surrounding facts and circum- 
stances, the Court should refuse to grant a motion for 
a summary judgment until the facts and circumstances 
have been sufficiently developed to enable the court to 
be reasonably certain that it is making a correct de- 
termination of the question of law.” (Emphasis sup- 
plied.) 


It is also clear that even though there may be no dispute 
as to the evidentiary facts of a case that it is not proper 
to decide the case upon summary judgment if more than one 
conclusion can be drawn from these facts. In Stevens v. 
Howard D. Johnson Co., 181 F. 2d 390, 394 (4th Cir. 1950), 
a contract was interpreted by the trial court upon motion 
for summary judgment and the Fourth Circuit Court of 
Appeals stated: 


“The motion for summary judgment, authorized by 
Rule 56 Federal Rules of Civil Procedure, 28 U.S.C.A., 
which in effect legalizes the ‘speaking’ demurrer, has 
an important place in providing a prompt disposition 
of cases which have no possible merit and in preventing 
undue delays in the trial of actions to which there is 
no real defense; but it should be granted only where 
it is perfectly clear that no issue of fact is involved and 
inquiry into the facts is not desirable to clarify the 
application of the law. (Citing cases.) And this is true 
even where there is no dispute as to the evidentiary 
facts in the case but only as to the conclusions to be 
drawn therefrom.” (Citing cases.) 


Similarly, in Hawkinson v. Dennis, 166 F. 2d 61, 63 (Sth 
Cir. 1948), it was held: 


“The facts relied on certainly permitted interferences 
to the contrary of those drawn by the court. Indeed, 
taking them as a whole, we think that was the tendency 
of the proof. It was not, however, the function of the 
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district judge, on a motion for summary judgment, it 
is not ours, to undertake, where, as here, conflicting 
inferences may be drawn, to determine what they should 
be. It is sufficient to say that the matter was not one for 
summary judgment and that the judgment must be 
reversed with directions for trial on the merits.” 


See also Byrd v. Bates, 243 F. 2d 670 (Sth Cir. 1957) ; United 
States v. Dollar, 196 F. 2d 551 (9th Cir. 1952); Farrand 
Optical Co. v. United States, 107 F. Supp. 93 (S.D. N.Y. 
1952); Golden v. Popper Shoe Corp., 94 F. Supp. 100 (D.C. 
Mass. 1950); Rolle Mfg. Co. v Marco Chemicals, Inc., 92 
F. Supp. 218 (3rd D. N.J. 1950). 

This Court reviewed summary judgment proceedings in 
Dewey v. Clark, 180 F. 2d 766, 772 (D.C. Cir. 1950), as 
follows: 


“(1) Factual issues are not to be tried or resolved 
by summary judgment procedure; only the existence of 
a genuine and material factual issue is to be deter- 
mined. Once it is determined that there is such an issue 
summary judgment may not be granted; (2) In making 
this determination doubts (of course the doubts are 
not fanciful) are to be resolved against the granting 
of summary judgment;...” 


See also Traylor v. Black, Sivalls & Bryson, Inc., 189 F. 
2d 213 (8th Cir. 1951); Gray Tool Co. v. Humble Oil & 
Refining Co., 186 F. 2d 365 (Sth Cir. 1951); Toebelman v. 
Missouri-Kansas Pipe Line Co., 130 F. 2d 1016 (3rd Cir. 
1942); Wiesser v. Mursam Shoe Corporation, 127 F. 2d 344 
(2nd Cir. 1942). 


CONCLUSION 


For the reasons set forth herein, Neches respectfully sub- 
mits that the trial court erred in entering judgment for the 
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Government on Counts I and II of its counterclaims, except 
for those portions of the judgment set forth in Paragraphs 
2A and 2D, the correctness of which was admitted by Neches 
in the trial court, and that accordingly all other parts 
of such judgment should be reversed and Neches’ motion 
for summary judgment with respect to Counts I and II 
be granted, or in the alternative, such portions of the judg- 
ment be reversed and remanded to the trial court for further 
proceedings. Neches further submits that because of the 
existence of genuine issues of material facts with respect 
to its cause of action, it was not proper for the trial court 
to consider its complaint on motion for summary judgment, 
and that accordingly the judgment dismissing its complaint 
should be reversed and remanded for a trial on the merits. 
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INTRODUCTORY STATEMENT 


As stated by the Government,! Neches’ appeal is two- 
pronged in that it seeks (i) the reversal of the summary 
judgment dismissing its complaint, in which Neches sought 
m recovery from the Government of the cost of certain Past 

Service Annuity premiums paid and to be paid by Neches 

to Travelers subsequent to April 29, 1955, the date of the 

sale of the Neches plant by the Government to Goodrich- 

« . Gulf and Texas-U. S. and the termination of the Operating 
= Agreement of May 15, 1942, between Neches and the Gov- 
' ernment, and (il) the reversal of the summary judgment 








1 The abbreviated nomenclature used in the previous briefs is adopted here. 
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granting to the Government recovery under its counter- 
claims of certain withdrawal credits arising after April 
29, 1955, under the Annuity Contract, and credits under 
certain other Neches employee benefit plans. This reply 
brief will be directed to these points in that order. 


THE NECHES COMPLAINT 


Both parties recognize that the only issues raised by the 
Neches complaint are whether Neches incurred a liability 
to Travelers on December 1, 1952, to purchase for a period 
of twenty years thereafter Past Service Annuities under 
the Annuity Contract, and if so, whether the payments made 
and to be made by Neches to Travelers subsequent to April 
29, 1955, the date of the sale of the Neches plant by the 
Government to Texas-U. S. and Goodrich-Gulf, are reim- 
bursable to Neches by the Government under the provisions 
of Sections 3 and 4 of the Operating Agreement of May 
15, 1942. 

Neches’ position as stated in its original brief is that 
these issues present genuine issues of material fact and 
therefore the case must be tried on its merits rather than 
being decided by summary judgment. The Government’s 
position on its motion for summary judgment is (i) that 
the Annuity Contract was terminable by Neches at any 
time and “thus the liability is dependent upon Neches’ free 
choice exercised once a year when the annual past service 
premium becomes due” (FFC’s brief, page 12), and (ii) 
that even if the terms and provisions of the Annuity Con- 
tract and the Operating Agreement do not clearly preclude 
Neches’ recovery, the letter of September 11, 1952 pre- 
clades it. 


The Provisions of The Annuity Contract 


It is Neches’ position as stated in its original brief that 
the parties have placed such divergent views and inter- 
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pretations on the contracts, correspondence and other docu- 
mentary data pertinent to the issues raised in its complaint 
and the Government’s answer, that testimony must be pre- 
sented to show the background of the various documents 
and the intent of the parties in executing them. The Gov- 
ernment’s argument is centered around the proposition that 
Neches had the right to terminate the Annuity Contract 
under its terms and accordingly no liability was incurred 
on December 1, 1952, for the payment of past service an- 
nuity premiums becoming due after the termination of 
the Operating Agreement, and further that the past service 
rendered by employees of Neches during the period of 
Government operation prior to December 1, 1952, is mere- 
ly a measure of the benefits to be received by the employees 
under the Annuity Contract in the future and that such 
benefits to be received in the future are not allocable to 
this past service. 

The first of these arguments fails to take into account 
that in reality and as a practical matter, Neches had no 
right of cancellation. In 1948 the Unions representing 
Neches’ employees collectively bargained for Neches to insti- 
tute a retirement plan and Neches first sought to institute 
a plan providing only for current service annuities. Such 
a plan was not acceptable to the Unions and after more than 
four years of such collective bargaining, Neches, with help- 
ful advice from the Government, made a contract with 
Travelers which was acceptable to the Unions providing 
for both past and current service annuities. Although the 
usual type of cancellation provision was included in the 
Annuity Contract, Neches had a contractural obligation to 
the Unions representing its employees to maintain and 
continue the Annuity Contract and hence effectively had no 
right of termination (App. 131). 
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The annuity which a Neches employee receives upon re- 
tirement is not only measured by the length of his employ- 
ment at the Neches plant prior to December 1, 1952, if any, 
but is actually aliocable to such employment and is earned 
as a result of the work performed by the employee at 
Neches prior to such date during which time the Plant was 
operated for the account of the Government under the 
Operating Agreement of May 15, 1942. An employee re- 
ceives a current service annuity for any service rendered 
after December 1, 1952 and in this lawsuit Neches is not 
seeking any reimbursement for current service annuity 
premiums. If an employee did not render any service at 
the Neches plant prior to December 1, 1952, he does not 
receive any past service annuity benefits as a part of his 
retirement annuity. It is true that the amount of his an- 
nuity allocable to such past service is measured by the 
length of his employment prior to December 1, 1952, as 
alleged by the Government, but this portion of the annuity 
is also allocable to this past service rendered by the em- 
ployee and has actually been earned by the employee dur- 
ing this period of time prior to December 1, 1952 when the 
Plant was operated for the Government. The reference in 
the Annuity Contract to the past service is to the amount 
of money which must be paid to purchase the Annuity bene- 
fits, and of course, such is necessarily stated in the An- 
nuity Contract in terms of the length of service of the 
employee. In making the contract with Travelers, it was 
not necessary to spell out in detail that the past service 
had already been earned and was allocable to the services 
rendered by employees of Neches prior to December 1, 1952, 
for all that Travelers and Neches needed to spell out in the 
contract was the amount of the premium and the amount 
of the retirement benefits, and both of these amounts are 
measured by the length of service of the employee. The 
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reasoning behind the amounts of these payments was a 
matter of indifference insofar as the contractual provisions 
between Neches and Travelers were concerned. If the Gov- 
ernment is serious in its contention that the amount of the 
Retirement Annuity attributable to this past service is only 
measured by the past service, and is not in fact allocable 
to it and was not earned by the past service, there is a gen- 
wine issue of material fact raised in addition to the fact 
issues discussed in Neches’ original brief, and this issue 
as well as the others must be decided by a court or jury at 
a trial on the merits. 


The Letter of September 11, 1952 


Neches always worked very closely with the Government 
in connection with problems arising at the plant, so that 
matters could be worked out to the satisfaction and benefit 
of both parties. The Government was operating several 
plants throughout the nation similar to the Neches plant, 
and was in a position to give helpful advice to Neches on its 
various problems. Hence when the Unions representing 
Neches’ employees approached Neches in 1948 to set up a 
retirement plan, Neches in its due course of business advised 
the Government of such request, and sought its help in 
working out a satisfactory plan. However, under the terms 
of the Operating Agreement, no approval from the Govern- 
ment of the Annuity Contract was necessary because pay- 
ments to be made thereunder were payments “incurred 
pursuant to an agreement made as a result of collective 
bargaining with representatives of Contractor’s [Neches’] 
employees,” and also represented “expenditures pursuant 
to the maintenance of welfare or other plans for the benefit 
of employees of Contractor... consistent with employee- 
relation policies prevailing in the area,” as provided in 
Section 4 of the Operating Agreement (App. 40-41). 
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The Government has urged that Section 17 of the Operat- 
ing Agreement which provides that any contract which runs 
for a period of more than six months or which represents an 
obligation in excess of $10,000.00 “shall be first submitted 
to Reserve [Government] for approval prior to execution,” 
is controlling (App. 50). This provision can have no effect 
in so far as payments consistent with area practice, or made 
and “incurred pursuant to an agreement made as a result 
of collective bargaining ... ” are concerned, because the 
provisions of Section 4+ are controlling in these situations. 
Section 4 gives Neches the right to make agreements in 
this field, subject to restrictions which have been complied 
with here, that they be either in accord with area practice 
or as a result of collective bargaining. If Section 17 were 
controlling in this field, Section 4 would be meaningless 
because any contract with Unions would fall within the 
purview of Section 17, and it is elementary that in con- 
struing an agreement, if at all possible, effect should be 
given to all of the provisions thereof. Miller v. Robertson, 
266 U.S. 243, 69 L. Ed. 265 (1924); Black v. United States, 
91 U.S. 267, 23 L. Ed. 324 (1875). See also 12 Am. Jur., 
Contracts $241, p. 772 (1938) and cases cited therein. The 
lack of ambiguity in certain words or provisions when 
standing alone does not necessarily relieve from them the 
necessity of interpretation in ascertaining the meaning of 
the entire contract. O’Brien v. Miller, 168 U.S. 287, 42 L. Ed. 
469 (1897). Further, the specific provisions of Section 4 
dealing with employee benefit plans control over the lan- 
guage of Section 17 relating generally to contracts. As 
stated in 12 Am. Jur., Contracts §244, p. 779 (1938), “when 
the parties express themselves in reference to a particular 
matter, the attention is directed to that, and it must be 
assumed that it expresses their intent, whereas a reference 
to some general matter, within which the particular may be 
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included, does not necessarily indicate that the parties had 
the particular matter in thought.” Mutual Life Insurance 
Co. v. Hill, 193 U.S. 551, 48 L. Ed. 788 (1904). See also 
Smoot v. United States, 237 U.S. 38, 59 L. Ed. 829 (1915). 

It is also significant to note that Section 17 of the Operat- 
ing Agreement could not have been intended to apply in the 
field of employee benefit contracts because the approval of 
contracts provided for therein would be repetitious of one 
of the three specific alternatives set forth in Section 4. As 
discussed ahove, Neches is authorized under Section 4 to 
include in its reimbursable costs the cost of expenditures 
made pursuant to welfare or employee benefit plans where 
such costs are (i) consistent with area practice, (ii) in- 
curred pursuant to agreements made as a result of collective 
bargaining, or (iii) expressly authorized in writing by the 
Government. We must look to the interpretation placed 
upon the Operating Agreement at the time of its execution, 
and had the Government at that time interpreted Section 17 
to cover the field of employee benefit agreements, the third 
alternative, to-wit, costs authorized in writing by the Gov- 
ernment, would be superfluous and meaningless. 

The Government further contends that notwithstanding 
Neches’ policy of keeping the Government informed of its 
operations and in seeking helpful advice, since Neches 
sought and acquired Government approval, Neches is now 
bound by the provisions of the approval imposed by the 
Government. However, for an agreement to be valid and 
binding it must be supported by consideration, and since 
Neches had the power to enter into the Annuity Contract 
with Travelers with or without the Government’s consent, 
there is no consideration supporting the September 11, 
1952, letter from the Government to Neches, and any Agree- 
ments set forth therein are void. 

This letter did not in any manner seek or purport to 
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alter, amend or change the Operating Agreement, and in 
fact could not do so, for amendments to the Operating 
Agreement, of which there were several, required prior 
approval and authorization from the Boards of Directors 
of both Neches and the Governmental agency in control of 
Neches’ operations. W. H. Hoffman and E. D. Kelly, who 
signed the September 11, 1952, letter had no authority to 
bind their companies in the manner now alleged by the 
Government without prior approval from their respective 
Boards (App. 132). Accordingly, the provisions of the 
Operating Agreement are controlling. 

If this Court should hold that Section 17 of the Operat- 
ing Agreement did or does require the Government to 
approve an agreement such as the Annuity Contract prior 
to execution, which contention Neches maintains is not 
sound under the contract, Neches submits that such right 
is limited only to a right of approval or disapproval and 
does not go further so as to give the Government the right 
to approve an agreement and impose certain specified condi- 
tions' and limitations with respect to such approval. The 
Government might have the right to disapprove an agree- 
ment unless it meets certain requirements, or withhold ap- 
proval pending the satisfaction of certain requirements, 
but once approval is given, it cannot be conditioned or 
limited, for such would go beyond the power granted to the 
Government in the Operating Agreement. At best, the 
September 11, 1952, letter can be construed as an approval 
of the Annuity Contract and any liability of the Govern- 
ment for reimbursement of sums paid by Neches to 
Travelers thereunder must be determined from the Operat- 
ing Agreement. 

Further, the express wording of the letter of September 
11, 1952, does not have the effect of releasing the Govern- 
ment from the payment of incurred liability for Past Serv- 
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ice Annuities upon termination of the Operating Agree- 
ment, as discussed at pages 21-25 of Neches’ original brief 
filed herein. 

The allegations and interpretations of the various docu- 
mentary data reflected by the Government’s Reply Brief 
clearly show that the parties have placed divergent views 
and interpretations on the contracts, correspondence and 
other documentary data pertinent to the issues raised by 
the Neches’ complaint. Testimony must be presented to 
show the background of these various instruments and the 
intent of the parties in executing them, and therefore the 
summary judgment rendered for the Government by the 
trial court should be reversed and the case remanded for a 
trial on the merits. 


THE GOVERNMENT’S COUNTERCLAIMS 


The major portion of the Government’s argument for re- 
covery of withdrawal credits arising after the sale of the 
Plant by the Government to Goodrich-Gulf and Texas-U. S. 
on April 29, 1955 is based on the assumption that for pur- 
poses of determining who is entitled to withdrawal credits, 
the Operating Agreement of May 15, 1942, did not terminate 
upon the April 29, 1955 sale of the Plant. However, the 
Government alleged in answering the Neches’ complaint 
for reimbursement of Past Service Annuity payments, the 
liability for which was incurred by Neches on December 1, 
1952, that the Operating Agreement terminated on April 29, 
1955 (App. 15), and Neches admitted such termination and 
this case has proceeded throughout on that basis. If the 
Operating Agreement terminated on April 29, 1955, for 
purposes of determining the Government’s liability to reim- 
burse Neches for Past Service Annuity premium payments 
made by Neches to Travelers fer the liability incurred on 
December 1, 1952, certainly the Operating Agreement 
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terminated for purposes of determining the Government’s 
rights to withdrawal credits under the Annuity Contract 
and credits under other Neches employee benefit plans, and 
no new obligations can arise under the terms of the Operat- 
ing Agreement subsequent to April 29, 1955. 

Under Point 1 of Section B of its Reply Brief (pages 
27-30), the Government has made several arguments, all 
of which are based on the premise that the Operating 
Agreement remained in force after April 29, 1955. The 
Government correctly states that Neches was not to make 
any profit from the operation of the Plant; that from 
Neches’ costs there shall be deducted all credits arising 
from the operation of the Plant; and that upon termination 
of the Operating Agreement, Neches shall make an account- 
ing to the Government; but the Government erroneously 
concludes after each of these statements that Neches is con- 
tractually bound to pay to the Government all credits aris- 
ing after April 29, 1955. The simple answer to these argu- 
ments is that at the time of the termination of the Operat- 
ing Agreement on April 29, 1955, Neches had made no profit 
from the operation of the Plant for the account of the Gov- 
ernment, and in fact never has made any profit from the 
Government, because all credits which had arisen under the 
Annuity Contract, Savings Plan, Group Life Insurance 
Plan and other employee benefit plans prior thereto had 
been credited to the Government and upon termination of 
the Operating Agreement on April 29, 1955, Neches made a 
full and complete accounting to the Government (App. 136). 

Actually what the Government is seeking in asking 
Neches to pay to it all credits arising under the Annuity 
Contract and other employee benefit plans subsequent to 
April 29, 1955, is for Neches to make a post termination 
accounting to the Government extending over a period of 
more than twenty years after termination of the Operating 
Agreement, and clearly under the terms of the Operating 
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Agreement, no such lengthy, drawnout accounting period is 
provided for or even contemplated or implied. Section 26 
of the Operating Agreement provides for one accounting 
upon termination of the Operating Agreement to conclude 
the business between the Government and Neches (App. 
54), and this accounting has already been made (App. 136). 

Neches’ position with respect to these withdrawal credits 
is also supported by the fact that a significant part of the 
more than $53,000,000.00 consideration paid by Goodrich- 
Gulf and Texas-U.S. to the Government for the Plant on 
April 29, 1955, represented the value of Neches as a going 
business, and necessarily included in this consideration was 
an allowance for trained employees together with the value 
of their various benefit plans such as the Group Annuity 
Contract, the Savings Plan, and Group Life Insurance 
Plan. With these plans go the value of any withdrawal 
credits which might arise under them in the future. As is 
fully developed in Neches’ discussion under Counter Point 
II of its Brief in the companion Appeal 14,343 in this Court, 
which is adopted as a part of this brief, one of the main 
assets of purchasing a going business is that the purchaser 
takes over the trained employees of its predecessors includ- 
ing the benefits of all existing employee benefit plans and 
necessarily the purchaser, in the absence of a provision to 
the contrary, assumes the obligations under and accepts 
the benefits of the various employee benefit plans. It was 
not until the controversies involved in this litigation arose 
months after the closing of the transaction on April 29, 
1955 that the Government made any claim for or in any 
manner sought this twenty-year plus post termination ac- 
counting for withdrawal and other credits arising under the 
various employee benefit plans. 

The Government also argues that the doctrine of expres- 
sio unius est exclusio altertus cannot operate as to the An- 
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nuity Contract because the Government was not a party to 
it and that the September 11, 1952 letter expresses the 
Governmeni’s rights to post termination credits. The Gov- 
ernment was as much a party to the Annuity Contract as 
if it had been a signatory party because it reviewed all of 
the various drafts and proposals between Neches and Trav- 
elers, made many suggestions in regard thereto, and gave 
to Neches its approval of the final draft as executed. Cer- 
tainly the Government cannot now claim that it did not have 
knowledge of the contents of that Contract and is not now 
bound by the terms thereof which specify in Article VII, 
Section 3 thereof the only withdrawal credits to be paid 
to the Government upon termination of the Operating 
Agreement. 

The Government at pages 34-38 of its Brief tries to read 
into certain correspondence between Neches and the Gov- 
ernment an admission on the part of Neches that it would 
reimburse to the Government any credits arising under the 
Annuity Contract after termination of the Operating Agree- 
ment. The Government states that “[i]t is apparent, how- 
ever, that the RFC subsequently asserted that it should be 
entitled to post-termination credits as well” (page 34), and 
that Neches “implied recognition of a potential liability to 
the Government for credits established during Government 
operation but used to maintain employees’ rights which 
vested after termination of Government operation” (page 
37). These are but vain attempts to substantiate the Gov- 
ernment’s summary judgment by inferring and implying 
agreements into instruments, and such is not the province 
of a trial court upon motion for summary judgment. If this 
Court should hold that Neches is not entitled to its sum- 
mary judgment on these counter claims, the case should be 
remanded for a trial on the merits, because these implica- 
tions and inferences cannot be read into instruments by a 
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court on motion for summary judgment, and evidence as to 
the background and intention of the parties in executing 
these instruments must be adduced at a trial on the merits 
in order that a proper decision may be rendered. In this 
regard it is further pointed out that the Government is 
trying to construe the section of the September 11, 1952 let- 
ter under the heading “Proposed Reimbursements”, as 
being “broad enough to cover both pre-termination and 
post-termination credits”, and “represents the understand- 
ing between the parties” (FFC’s brief, page 37). This part 
of the September 11, 1952 letter quoted in the Govern- 
ment’s brief does not specifically give the Government a 
contractual right to receive the so-called “post-termination 
credits” and if such a construction is to be placed on this 
language, it may only be done after evidence is presented 
by the parties as to what was intended by this provision 
of the letter. On the contrary, as discussed in Neches’ 
original brief, the September 11, 1952 letter actually nega- 
tives the Government’s conclusion that it is entitled to any 
credits arising after the termination of the Operating 
Agreement. 


CONCLUSION 


For the reasons set forth herein and in its original brief, 
Neches respectfully submits that the trial court erred in 
entering judgment for the Government on Counts I and 
II of its counterclaims, except for those portions of the 
judgment set forth in Paragraphs 2A and 2D, the correct- 
ness of which was admitted by Neches in the trial court, 
and that accordingly all other parts of such judgment 
should be reversed and Neches’ motion for summary judg- 
ment with respect to Counts I and II be granted, or in the 
alternative, such portions of the judgment be reversed and 
remanded to the trial court for further proceedings. Neches 
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further submits that because of the existence of genuine 
issues of material facts with respect to its cause of action, 
it was not proper for the trial court to consider its com- 
plaint on motion for summary judgment, and that accord- 
ingly the judgment dismissing its complaint should be re- 
versed and remanded for a trial on the merits. 
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